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The  Committee  was  chofen  on    Friday,  the    loth  of 
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Suffolk 
Durham 
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NOMINEES. 
Of  the  Petitioners ', 
George  Johnftone,   Efq. 

Of  the  Sitting  Member 9 
Bamber  Gafcoyne  Efq. 

PETITIONERS. 

Philip  Yorke,    Efq.    and  Francis  Cuft,  Efq. 
Richard  Johns,  .jun.    alderman,   and  Matthew  Wills, 
Richard  Johns,    Edmund  Johns,  -Richard  Penhall, 
and  William  Rogers,  freemen  of  Hellefton. 

Sitting  Members. 

The  Right  Hon.  Francis  Goclolphin  Ofborne,  commonly 
called  the  Marquis  of  Carmarthen  ;  and  Francis 
Owen,  Efq. 

C  OU  N  S  EL 

For  the  Petitioners. 
Mr.  Lee,  Mr.  Morris. 

For  the  Sitting  Members. 

Mr.  Mansfield,  Mr.  Bearcroft  ;  and,  the  fecond  day, 
Mr  Bkller,  (in  Mr.  Bearcroft's  abfence). 


(     3     ) 

THE 

CASE 

Of  the  BOROUGH  of 

HELLESTON, 

ON  Saturday,  the  i  itti  of  March,  the 
Committee  being  met,  the  two  pe- 
titions were  read,  containing  fpecial  alle- 
gations of  the  principal  part  of  the  fol- 
lowing facls,  which  were  all,  either 
proved,  or  admitted,  dn  the  trial  of  the 
caufe. 

Hellefton  is  a  borough  by  prefcrip- 
tion,  and  alfo  by  a  charter  of  the  2jth 
of  Queen  Elizabeth,  confirmed  by  another 
of  the  1 6th  of  Charles  the  Firft. 

By  thofe  charters,  the  corporation  was 

to  confift  of  a  mayor,  four  aldermen,  and 

an   indefinite  number  of  freemen.     The 

freemen  were  to  be  elected  out  of  the  in- 

B  2  habitants, 
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habitants,  by  the  mayor,  aldermen,  and 
commonalty,  or  the  major  part  of  them  ; 
the  aldermen,  by  the  mayor  and  aldermen,, 
out  of  the  freemen ;  the  mayor,  by  the 
freemen,  out  of  two  aldermen,  to*  be  no- 
minated by  the  mayor  and  aldermen.  The 
right  of  election  of  burgefles  to  ferve  in 
Parliament  has  conftantly  been,  in  the 
mayor  and  commonalty,  which  has  always 
been  underftood  to  mean,  the  mayor^  al- 
dermen, and  freemen  only. 

(<&  There  is  no  determination  of  the 
Houfe  of  the  right  of  election,  but  it  was 
admitted  to  be  as  jufl  ftated.) 

Almoft  ever  fince  the  time  when  the 
charter  of  Queen  Elizabeth  pafled,  not- 
withftanding  the  provifion  there  made,  the 
mayor  and  aldermen  had  aflumed,  and 
exercifed,  the  excluflve  power  of  electing 
freemen,  and  the  commonalty  had  never 
liad  any  fhare  in  it. 

InEailer  term,  1769,  two  informations, 
in  the  nature  of  ^uo  Warranto^  were  ex- 
hibited in  the  court  of  King's  Bench,  a- 
gainft  feveral  perfons  of  the  borough,  to 
fhew  by  what  authority  they  claimed  to 

be 


HELLESTON.          5 

be  freemen,  having  been  elected  without 
the  concurrence  of  the  commonalty.     In 
their  plea,  they  infifted  on  a  bye-law,  not 
then  exifting   in   writing,    by   which  the 
right  of  electing  freemen  was  reflrained 
to  the  mayor  and  aldermen.     The  profe- 
cutor   replied  to  this   plea,    denying  the 
matter  of  the  bye- law,  and  other  facts  al- 
ledged  in  it,  and  iflues  being  joined  thereon, 
one  of  the  caufes  was  tried  at  the  fummer 
affizes  for  Cornwall,  in  1769,  by   a  fpe- 
cial  jury,   when   a  verdict  was  found  for 
the   defendants  on  all   the  iflues  :  but,  in 
Michaelmas   term  of  the  fame  year,  *the 
court  was   moved   for   leave  to  enter  up 
judgment   againfl    the   defendants,    not- 
withftanding   the  verdict,  the   profecutor 
contending   that   the  bye-law,  on  which 
they  had  founded  their  title,  was  repug- 
nant  to   the    charters,    and    void.      The 
court  were   of    that  opinion,   and  judg- 
ment was  entered   up  accordingly.     The 
profecutor  then  moved  for,  and  obtained, 
leave  to   withdraw   his  replication  in  the 
ether  caufe,  and,    having  inftead   thereof 
demurred    to  the  plea  of  the  defendants, 
K   3  judg- 
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judgment  of  oufter  was  pronounced  againft 
them.  From  thefe  judgments,  writs  of 
error  were  brought  in  the  Houie  of  Lords, 
and  the  judges  being  called  in,  one  of  the 
caufes  was  argued  by  counfel,  after  which 
the  judges  delivered  their  opinion,  "  That 
*'  the  election  of  freemen  could  not  be  ex- 
*'  ercifed  by  the  mayor  and  aldermen  exclu- 
"  fiveof  the  commonalty."  Thejudgment 
•of  the  King's  Bench,  therefore,  was  af- 
firmed. 

By  thefe,  and  other  profecutions  of  the 
fame  fort,  judgment  of  oufter  was  ob- 
tained againft  all  the  members  of  the  cor- 
poration except  two  aldermen  and'  eight 
freemen. 

By  the  flatute  of  the  9th  of  Anne,  cap. 
20.  fed.  4.  a  dlfcretionary  power  is  veftcd 
Jn  the  court  of  King?s  Bench,  to  give 
leave  to  exhibit  informations  in  the  na- 
ture of  Quo  Warranto  by  the  officer  of 
the  court,  at  the  inftance  of  private  pro- 
fecutors,  or  (as  they  are  called  in  that  kind 
of  criminal  proceeding)  relators.  About 
ten  or  twelve  years  ago,  the  court  thought 
proper  to  eftablifh  a  rule  to  guide  their 

difcre- 


HELLESTON.        7 

difcretion,  by  refolving  never  to  grant  in- 
formations againfl  any  corporator  who 
had  been  in  pofleiljon  of  his  franchife 
twenty  years,  or  upwards. 

An  information  had  been  moved  for 
againfl:  Hugh  Rogers,  one  of  the  two  re- 
maining aldermen,  and  a  rule  granted  to 
(hew  caufe  why  fuch  information  mould 
not  be  allowed  ;  but,  in  the  interval  be- 
tween granting  the  rule  and  the  time  ap- 
pointed for  {hewing  caufe,  the  twenty 
years,  during  which  he  had  poflefled  the 
franchife  of  a  freeman,  were  completed. 
The  court  therefore,  in  compliance  with 
the  above  rule,  would  not  grant  the  infor- 
mation. For  the  fame  reafon  informations 
could  not  have  been  obtained  againfl  any 
of  the  other  nine  remaining  corporators, 
they  having  all  been  freemen  de fatto, 
(though  elected  according  to  theufage  now 
determined  to  be  illegal,}  for  above  twenty 
years. 

An  information  was  exhibited  againft 
Richard  Johns,  the  other  remaining  al- 
derman, for  ufurping  the  office  of  mayor. 

B  4  Such 
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Such  being  the  ftate  of  the  borough, 
a  petition  was  prefented  to  the  King  in. 
Council  in  November,  1772,  from  fe- 
veral  merchants,  tradefmen,  freehold- 
ers, and  inhabitants  of  Helleflon,  in 
which  "I  homas  Glynn,  and  Thomas  Wills, 
two  of  the  ten  remaining  corporators,  joined, 
ftating  the  two  charters,  and  the  fads  juft 
mentioned,  and  alledging,  that  the  corpo- 
ration was  totally  dtffohed\  praying  there- 
fore fuch  relief  as  mould  be  thought  fit. 

This  petition  was  referred  toaCommittee 
of  the  Privy  Council,  and  by  them  ( 1 9  Dec. 
1772)  to  the  Attorney  and  Sollicitor  Gene- 
ral ;  who  were  attended  by  counfel  both 
on  the  part  of  the  petitioners,  and  on 
behalf  of  the  major  part  of  the  fubfifting 
corporators,  who  had  entered  a  caveat 
againft  the  petition. 

The  Attorney  and  Sollicitor  General 
reported  (i  March,  1773)  the  fads  which 
have  been  ftated,  and  that,  fmce  1770, 
there  having  been  only  two  aldermen  dc 
fatto,  and  none  but  freemen  de  facto,  and 
no  mayor,  a  queftion  was  then  depending 
in  the  court  of  King's  Bench  (in  the  caufe 

againft 
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ggainft  Richard  Johns)  whether  the  corpo- 
ration was  diflblved  on  that  account,  or 
whether  it  might  not  continue  itfelf  by 
operation  of  the  ftatute  of  the  1 1  th  of 
George  the  Firft.  Upon  the  whole  mat- 
ter, they  gave  their  opinion,  that  it  would 
be  inexpedient  to  advife  the  King  to  con- 
fider  the  corporation  as  diflblved,  or  to 
grant  a  new  .charter,  while  a  competent 
number  of  freemen  held  their  places  in 
faft)  and  unqueftioned  by  any  judicial 
procefs,  and  while  it  remained  in  fufpence 
in  a  court  of  juftice,  whether  the  corpo- 
ration might  not  continue  itfelf  by  courfc 
of  law. 

Afterwards,  in  Eafter  term,  1773,  the 
caufe  alluded  to  was  decided,  and  judg- 
ment given  againft  Richard  Johns  ;  and, 
in  the  month  of  June  of  the  fame  year, 
Hugh  Rogers,  the  other  alderman,  died. 

The  corporation  then  confifted  of  only 
one  alderman  and  eight  freemen,  and  there 
was  no  mayor. 

On  this  change  of  circumftances,  the 
agent  for  thofe  who  had  petitioned  in 
Nov.  1772,  prefented  to  the  Lords  of  the 
Committee,  a  new  petition  flating  the  al- 
terations 
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tcrations  which  had  taken  place,  and  that 
he  was  advifed  that  the  corporation  was 
totally  and  abfolutely  diflohed,  and  inca- 
pable of  preferving  or  continuing  itfelf, 
and  could  never  be  revived  or  regain  a  legal 
exiflence,  unlefs  the  King  fhould  think  pro- 
per to  g'rant  a  new  charter  of  incorpora- 
tion. 

3  July,  1773,  this  petition  was  alfo 
referred  to  the  Attorney  and  Solicitor 
General,  and  they  were  attended  by  coun- 
fel  for  the  petitioners,  and  by  the  follici- 
tor  for  thofe  who  oppofed  the  petition. 

10  Auguft,  1773,  they  reported  the 
ftate  in  which  the  corporation  was  at  that 
time  ;  that  they  were  of  opinion,  that  it 
could  no  longer  continue  itfelfj  and  that 
it  would  be  proper  to  advife  the  King  to 
grant  a  new  charter. 

Upon  this  report,  the  agent  for  thofe 
who  fblicited  a  new  charter  prefented  an- 
other petition  to  the  King  in  Council,  pray 
ing,  on  their  behalf,  that  certain  altera- 
rations  from  the  charter  of  Queen  Eliza- 
beth, ftated  in  a  paper  annexed  to  the 
petition  (A),  might  be  introduced  into  the 
new  charter. 

In 
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In  November,  1773,  a  petition  was  pre- 
fented  to  the  King  in  Council  from  twenty- 
fix  inhabitants  of  the  borough  of  Hellefton, 
praying  to  be  made  members  of  the  corpo- 
ration, if  a  new  charter  mould  be  granted. 

At  the  fame  time,  Matthew  Wills  one 
of  the  freemen,  (on  behalf  of  himfelf,  of 
Richard  Johns  the  alderman,  of  the  other 
four  petitioners  in  the  fecond  petition  pre- 
fented  to  the  Houfe  of  Commons  (i),  and 
of  a  fifth  freeman,  fmce  dead,  being  feven 
out  of  the  nine  remaining  corporators), 
prefented  a  petition  to  the  King  in  Coun- 
cil, fetting  forth,  that  the  proceedings  in 
order  to  obtain  a  new  charter  tended 
to  injure  the  rights  of  the  members  of  the 
old  corporation,  and  praying  that  the  Attor- 
ney and  Solicitor  General  might  be  order- 
ed to  review  their  two  former  reports,  and 
that  he,  and  the  other  perfons  on  whofe  be- 
half he  petitioned,  might  be  heard  by  their 
counfel  on  thofe  reports,  and  againft  the  ori- 
ginal petition. 

19   November,    1773,  thefe  two  laft- 
mentioned  petitions  were    referred   to   a 
Committee  of  the  Privy  Council. 
( i )  Vide  Lift  of  the  Committee,  &c.  Supra. 

17  Ja- 
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17  January,  1774,  the  petition  of  the 
agent  for  thofe  who  folicited  the  new  char- 
ter, was,  by  the  Committee  of  the  Privy 
Council,  referred  to  the  Attorney  and  Soli- 
citor General,  who,  on  the  26th  of  the 
fame  month,  were  attended  by  counfel, 
both  on  the  part  of  the  original  petitioners, 
and  for  the  alderman  and  fix  corporators 
who  oppofed  the  new  charter ;  and,  on 
the  i^th  of  May  following,  they  reported 
their  opinion,  as  before,  that  it  would  be 
expedient  and  juft  for  his  Majefty  to  grant 
a  new  charter  on  the  general  plan  of  that 
of  Queen  Elizabeth,  but  with  fome  of  the 
additions  and  variations  which  had  been 
propofed  (B).  The  propofed  alterations 
of  which  they  approved  were  ftated  in 
their  report,  and  two  of  them  were, 

*'  That  the  freemen,  who,  notwithftand- 
<c  ing  the  charter,  had,  by  the  ufage,  been 
"  excluded  from  a  (hare  in  the  election  of 
'«•  new  freemen,  fhould  be  exprefsly  ex- 
*'  eluded  by  the  new  charter.  And, 

«c  That,  by  the  new  charter,  a  compe- 
"  tent  number  of  fit  perfons  fhould  be 
"  appointed  freemen." 

They 
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They  ftated,  that  the  former  of  thefe 
two  alterations  had  been  ftrongly  oppofed. 

1 2  May,  1 774,  the  agent  for  the  alder- 
man and  five  burgeffes,  opponents  of  the 
new  charter,  (the  fixth  having  died  about 
this  time,)  being  a  majority  of  fix  to  two 
of  the  eight  now  fubfifting  corporators, 
prefented  a  petition  to  the  Committee  of 
the  Privy  Council,  praying,  that  they 
might  be  heard  by  their  counfel  againft 
fuch  of  the  deviations  from  the  old  char- 
ter, recommended  by  the  Attorney  and  So- 
licitor General,  as  they  conceived  to  be  in- 
jurious to  their  juft  rights  and  privileges. 

28  May,  the  Lords  of  the  Committee 
took  under  confideration  the  laft  report  of 
the  Attorney  and  Solicitor  General,  and 
the  laft-mentioned  petition,  and,  having 
heard  counfel  on  both  fides,  reported  to 
the  King,  that  they  were  of  opinion,  that 
a  new  charter  mould  be  granted  with  the 
alterations  recommended  by  the  Attorney 
and  Solicitor  General. 

i  June,    the  King  in  Council  approved 
of  the  report  of  the  Committee  of  the 
Privy  Council,  and  ordered,  that  the  At- 
torney 
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torney  and  Solicitor  General  mould  prepard 
a  new  charter  in  conformity  to  their  re- 
port^ 

15  Auguft,  the  Lord  Privy  Seal,  affift- 
cd  by  the  Chief  Baron  of  the  Exchequer* 
having  heard  counfel  on  both  fides,  order- f 
ed  the  privy  feal   to  be  affixed  to  the  new 
charter  : 

And,  on  the  ^d  of  September,  the  Lord 
Chancellor,  with  whom  a  caveat  had  beeri 
entered,  heard  counfel  on  both  fides,  and 
ordered  the  great  feal  to  be  affixed  to  the 
charter,  which  accordingly  bears  date  the' 
^d  of  September,  1774. 

In  the  recital  thereof,  it  is  faid,  "  That 
"  the  corporation  is  now/;?  danger  of  being 
<e  diffbhed  and  incapable  of  continuing  it- 
*'  felf,  or  of  exercifing  and  enjoying  any 
•'  of  its  liberties  and  franchifes  ;>J  and  this 
expreffion  was  fubftituted  in  place  of  words 
importing,  that  it  was  diffohed,  in  confe- 
quence  of  the  arguments  of  counfel. 

A  mayor,  four  aldermen,  and  thirty-one 
freemen,  including  the  mayor  and  alder- 
men, were  appointed  nomihatim  by  this 
charter.  Richard  Johns  was  made  an  al- 
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derman,  and  the  other  feven  remaining 
corporators  of  the  old  body  were  appoint- 
ed among  the  new  freemen. 

The  charter  was,  on  the  Sth  of  Sep- 
tember, delivered  to  Thomas  Glynn,  Efq. 
the  new  mayor,  who  accepted  it,  and,  on 
the  9th,  ifiued  notices  feverally  to  all  the 
new  corporators,  requiring  them  to  meet 
on  the  1 2th,  in  order  to  accept  the  char- 
ter and  the  offices  to  which  they  were 
thereby  named.  Accordingly,  in  conie- 
quence  of  thofe  notices,  they  met  on  the 
1 2th,  and  all,  but  the  fix  old  corporators, 
petitioners  to  the  Houfe  of  Commons,  ac- 
cepted the  charter  and  their  offices,  and 
took  the  oaths.  Each  of  thofe  fix  feve- 
rally read  a  proteft  againft  the  charter,  and 
refufed  to  accept,  or  acl:  under,  it. 

On  Sunday,  the  25th  of  September,  the 
corporation  met  for  the  choice  of  a  mayor 
(the  Sunday  before  Michaelmas  being  the 
day  fixed  for  that  purpofe  both  by  the  old 
and  new  charters)  and  John  Rogers,  Efq. 
was  elected.  The  fix  protefting  freemen 
did  not  attend  at  this  eleftion. 

The 
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The  precept  for  the  election  of  mem- 
bers of  Parliament  was  fent  by  the  fheriff 
to  Mr.  Rogers,  who  gave  notice  that  the 
election  would  be  on  the  nth  of  Oc- 
tober. 

On  the  day  of  election,  the  precept  be- 
ing read  by  Mr.  Rogers  as  mayor,  all  the 
new  members  of  the  corporation,  but  the 
fix  who  had  refufed  the  charter,  voted  for 
the  two  fitting  members.  The  fix,  after 
-protejling  againft  the  legality  of  Rogers 
acting  as  prefiding  officer,  gave  their  votes 
at  his  poll  for  Mr.  Yorke  and  Mr.  Cuft. 
They  afterwards  proceeded  by  themfelves 
to  make  an  election  of  thofe  two  gentle- 
men. Richard  Johns  there  acted  as  pre- 
fiding officer,  and  made  a  return  which 
was  delivered  to  the  fheriff.  Rogers  alfo 
made  a  return  of  the  fitting  members, 
which  he  annexed  to  the  precept,  and  de- 
livered to  the  fherifF.  Johns'  return  was 
firft  received  ;  but  the  fheriff,  having  taken 
the  advice  of  counfel  (Mr.  Serjeant  Davy 
andMr.Buller),  annexed  the  return  made 
by  Rogers  to.  the  writ,  and  fent  it  by  his 
agent  to  the  clerk  of  the  crown.  He  alfo 

fent 
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him  the  other  return  by  his  agent,  but 
not  annexed  to  the  writ.  When  the  iaft- 
mentioned  return  was  tendered  to  the  clerk 
of  the  crown,  he  faid  he  could  not  receive 
it,  as  it  was  not  annexed  to  the  writ.  It 
was  accordingly  rejected,  and  fent  back  to 
Cornwall,  but  was  produced  by  the  un- 
der fheriff,  on  the  trial  before  the  Com- 
mittee. 

The  agent  for  the  fix  corporators, 
who  oppofed  the  new  charter,  fwore 
that  he  had  obtained  a  copy  of  the  firft 
draft  from  the  Attorney  General,  but 
that,  though  he  had  made  repeated  appli- 
cations to  him,  to  the  Lord  Privy  Seal,  and 
at  the  fecretary  of  ftate's  office,  he  could 
not  obtain  a  lift  of  the  names  of  the  new 
corporators  till  the  3d  of  September,  on 
the  hearing  before  the  Chancellor.  The 
Lord  Privy  Seal  had  defired  the  names  to 
be  read  over  to  him,  on  the  hearing  before 
him  on  the  ijth  of  Auguft,  but  he  faid  it 
had  not  been  in  his  power  to  take  them 
down  in  writing. 

Under  all  the  circumftances  of  this  cafe, 

the  counfel  for  the  petitioners  contended ; 

VOL.  II.  C  i.  That 
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1.  That  the  new  charter  was  void,  arul 
that  the  only  perfons  who  had  a  right  to 
elect:  members  of  Parliament  for  Hellef- 
ton,  were  the    fubfifling   freemen    under 
the  old  charter. 

2.  That  if  the  charter  were  valid,  flill 
the   freemen   appointed  by  it  not  having; 
been  in  poflefTion  of  their  franchife  a  year 
before  the  election,  they  were,  by  the  fta- 
tute  of  the  jd  of  the  prefent  King,  cap.  1 5, 
incapable  of  voting  at    the   laft  election, 
and  therefore  the  only  competent  electors, 
at  that  time,  were  the  fubfifting  members 
of  the  old  corporation. 

Their  arguments  were  as  follows. 

i.  If  the  old  body  exifkd  as  a  corpo- 
ration when  the  charter  pafled,  and  when 
it  was  tendered,  acceptance  by  the  majo- 
rity of  the  old  corporators  was  neceiTary  to 
make  it  valid ;  and  as  they, after  oppoftng  it 
in  every  ftage  as  containing  eflential  alte- 
rations and  variations  from  the  former 
conftitution  of  the  borough,  rejected  it 
when  offered  for  acceptance,  it  became, 
by  fuch  refufal,  void  to  all  intents  and 
purpofes, 

it 
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It  is  unneceflary  to  cite  cafes  to  prove, 
that  acceptance  is  neceflary  to  give  vali- 
dity to  a  new  charter  granted  to  a  fubfi fl- 
ing corporation.  This  is  an  eflablifhed 
and  uncontrovertible  principle  of  law,  in- 
fomuch,  that  in  pleading  the  new  char- 
ter in  fuch  a  cafe,  you  muft  fet  forth  that 
it  was  accepted. 

The  queftion  then  is,  whether,  in  the 
prefent  inftance,  the  old  corporation  exift- 
ed  when  the  charter  was  tendered. 

It  is  admitted  that  it  did  not  exift  fo 
perfectly  as  to  be  able  to  elecT:  new  cor- 
porators fo  as  to  continue  itfelf.  But  it 
was  not,  therefore,  diflblved. 

There  are  only  three  ways  by  which  a 
corporation  can  ceafe  to  exift. 

1 .  Forfeiture,  by  abufer  or  non-ufer. 

2.  Voluntary  furrender. 

3.  The  death  of  all  the  natural  per- 
fons,  members  of  the  corporate  body. 

Forfeiture  cannot  diflblve  a  corpora- 
tion but  by  judgment  of  oufter  againft  the 
whole. 

Surrender  can  only  be  by  acceptance  on 
record. — But  there  is  no  pretence  of  fur- 
rqnder  in  this  cafe. 

C  2  And 
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And  there  is  no  queftion  but  that  eight 
of  the  natural  perfons,  members  of  the 
aggregate  body,  are  ftill  alive. 

It  is  true,  that  foine  of  the  integral  parts 
of  the  corporation  are  gone  :  There  is  no 
mayor  ;  and  only  one  alderman  :  There- 
fore, it  does  not  exift  with  fufficient  vi- 
gour to  continue  itfelf. 

But  it  exifts  fo  as  that  the  individuals, 
who  flill  remain  members  of  it,  can  do 
many  a&s,  and  exercife  feveral  franchifes, 
as  corporators  (C).  They  can  enjoy  any 
right  of  common  belonging  to  the  cor- 
poration ;  they  can  accept  or  refufe  a  char- 
ter ;  and  they  can  vote  for  members  of 
Parliament.  If  they  can,  no  new  char- 
ter can  transfer  that  right  from  them  to 
another  corporation. 

The  cafes  of  Bewdley,  Plympton,  Dur- 
ham, and  Colcherter,  are  authorities  in 
point,  to  prove  this  dodrine. 

In  the  cafe  of  Bewdley  (i ),  a  new  char- 

(i)  i.  Peere  Williams,  p.  207.  The  Queen,  v. 
the  bailiffs  and  burgefies  of  Bewdley.  Chandler's 
Debates,  an.  1710.  vol.  iv.  p.  174. 

ter 
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ter  had  pafled  the  great  feal  in  1708,  and 
was  tendered  to  the  corporation  juft  on 
the  eve  of  an  election  for  members  of 
Parliament.  The  corporation  being  in  a 
fituation  very  fimilar  to  that  of  Hellefton, 
the  charter  was  refufed  by  the  fubfifting 
members  of  the  old  body.  In  1710,  Mr, 
Lechmere  was  chofen  one  of  the  repre- 
fentatives  of  the  borough  by  the  new 
corporation,  and  Mr.  Winnington  by  the 
members  of  the  old  who  had  refufed  the 
charter.  'The  matter  was  brought  before 
the  Houfe  by  petition  (i),  when  the  three 
following  refolutions  were  come  to,  19 
December,  1710. 

1.  Refolved,   "  That  Sal  way  Winning*- 
"  ton,   Efq.  is  duly  elected  a  burgefs  to 
"  ferve  in  this  prefent  Parliament  for  the 
"  borough  of  Bewdley. 

2.  Refolved,  "  That  the  charter,  dated 
«  the  20th  of  April,   1708,  attempted  to 
"'  be  impofed  upon  the  borough  of  Bewd- 
*'  ley,  againft  the  confent  of  the  ancient 

(i)  Journ.  i  Dec.  1710.    vol.  xvi.  p,  408.  col. 

1,2. 

C  3  «  cor- 
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"  corporation,  is  void,  illegal,  and  def- 
"  tru&ive  of  the  conftitution  of  Parlia- 
"  ment. 

3.  Refolved,  «  That  an  humble  addrefs 
"  be  prefented  to  her  Majefty,  laying  be- 
"  fore  her  Majefty  the  refolution  of  this 
"  Houfe,  and  to  defire  her  Majefty  that 
"  (he  will  be  pleafed  to  give  directions  to 
"  her  Attorney  General,  to  take  the  pro- 
"  per  methods  for  repealing  the  faid 
"  charter,  and  for  quieting  the  faid  bo- 
"  rough  in  the  enjoyment  of  their  rights 
"  and  privileges  (i)." 

Accordingly,  an  addrefs  was  prefented, 
and,  in  compliance  with  that  addrefs,  a 
writ  of  Scire  facias  was  fued  out  to  re- 
peal the  charter,  and  iffue  being  joined 
upon  it,  the  caufe  was  tried  at  the  bar 
in  the  court  of  Queen's  Bench,  and  a  ge- 
neral verdid:  found  for  the  Queen  againft 
the  charter. 

Afterwards,  indeed,  a  new  trial  was 
moved  for,  and  obtained,  and  then  a  fpe- 
cial  verdid  was  found,  which  feems  never 

(i)  Journ.  vol.  xvi.  p.  439.  col.  i. 

to 
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•to  have  been  argued,  and  no  further  pro- 
ceedings appear  to  have  takqpi  place. 
This  will  be  objected  to  the  authority  of 
this  cafe ;  and  it  will  be  obferved,  that 
the  borough  of  Bewdley  has  ever  fmce 
1712  acquiefced  under  the  charter  of 
Queen  Anne,  and  that  the  corporation 
now  exifts  under  it.  But  no  argument 
can  be  drawn  from  the  agreement  of  the 
parties,  which  muft  have  been  the  occa- 
fion  of  the  proceedings  being  dropt,  and 
the  refolution  of  the  Houfe  of  the  i8th 
of  December,  1710,  is  a  direct  parliamen- 
tary decifion  againft  the  legality  of  the 
charter. 

The -cafe  of  Plympton  was  as  follows. 
In  -1684  (12  July),  the  corporation  had 
been  prevailed  upon  to  furrender  their 
charter,  and  a  new  one  was  granted  by 
James  the  Second,  21  March,  168*,  un- 
der which  rew  charter  two  members  were 
chofen  and  returned  to  Parliament ;  but 
on  a  petition  of  the  mayor,  bailiff,  &c. 
of  the  old  corporation  (i),  the  election  and 

(i)  Journ.  vol.  x.  p.  352.  col.  i.  &  infra.  24 
JJa.u-h,  16*^-.  29  March,  14  April,  1690. 

C  4  return 
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return  were  determined  to  be  void,  and 
the  Houfe,  14  April,  1690,  Refolved, 
"  That  the  charter,  granted  by  the  late 
"  King  James  to  the  borough  of  Plymp- 
tc  ton,  is  illegal,  and  deftructive  to  the 
"  conilitution  of  the  government  (i)'." 

And  John  Avent,  the  pretended  mayor, 
and  returning  officer,  was  fent  for  into 
the  cuflody  of  the  ferjeant  at  arms  (2). 

The  corporation  of  Durham  has  had  no' 
mayor  for  feveral  years,  and  is  in  that 
imperfed  ftate  that  it  cannot  elect  one  ac- 
cording to  the  conflitution  of  the  borough. 
A  new  charter  has  long  been  in  agitation, 
but  the  bifhop  and  the  corporation  differ- 
ing about  the  terms,  it  has  never  taken 
place,  nor  has  he  ever  imagined  that  he 
could  impofe  one  upon  them  without 
their  confent.  Yet,  in  this  fituation,  they 
have  elected  members  of  Parliament  (3), 
and  nobody  ever  pretended  that  thofe 
members  were  illegally  chofen. 

(1)  Journ.  vol.  x.  p.  378.  col.  i. 

(2)  Ibid.  col.  2. 

(3)  One  of  the  members  for  Durham  was  on  the 
Committee. 

But 
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But  the  cafe  of  Colchefter  is  quite  de- 
cifive. 

In  that  cafe,  as  reported  by  Sir  James 
Burrow  ( i ),  it  appears  that  the  corpora- 
tion of  Colchefter,  under  the  old  charter 
of  the  1 5th  of  Charles  the  Second,  con- 
fifted  of  a  mayor,  to  be  chofen  annually 
from  among  the  aldermen,  1 1  aldermen, 
18  afliftants,  and  18  common-council,  the 
corporate  name  being,  "  The  mayor  and 
"  commonalty" 

Jn  1735,  one  William  Scaber  executed 
a  bond  to  the  mayor  and  commonalty. 
In  1740  there  were  judgments  of  oufter 
pronounced  againft  all  the  perfons  acting 
defatto  as  mayor  and  alderman  in  Col- 
chefter, and  all  thofe  perfons  were  dead 
before  the  year  1763.  9  Sept.  1763,  the 
prefent  charter  was  granted,  and  accepted, 
and  has  been  acted  under  ever  iince.  In 
Eafter  term,  1766,  the  new  corporation 
brought  an  action  of  debt  on  Scaber's 
bond  againft  his  executor. 

(i)  3  Burr.  1866.  Mayor  and  commonalty  of  Col- 
fhefter,  v.  Scaber. 

The 
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The  queftion  then  \vas,  Whether 
the  prefent  corporation  could  main- 
tain the  action,  which  depended  on  an- 
other queflion,  vfz.  Whether  the  old  cor- 
poration was  diflblved  in  1763. 

On  this  cccailon  Lord  Mansfield 
faid  : 

"  The  corporation  is  not  difiblved  by 
"  the  judgments  of  ouHer,  and  fubfequent 
"  deaths  of  the  mayor  and  aldermen, 
"  though  they  are  without  their  magiflra- 
"  cy.  Their  constitution  is  not  deftroyed 
"  and  gone.  Their  former  rights  remain. 
"  Would  not  a  freemen  of  Colchefter  ftill 
"  continue  to  have  a  right  to  common,  or 
"  to  vote  for  members  to  Parliament  ?— 

"  I  am  clear,  upon  principles  of  law, 
<c  that  the  old  corporation  was  not  abjo- 
"  lutely  diflbhed' zn&  annihilated,  though 
"  they  had  loft  their  magiftrates. — Where 
"  there  is  a  judgment  againft  the  corpo- 
**  ration  itfe:f  the  cafe  would  be  of  a 
"  different  confideration." 

The  other  Juftices,  Wilmot,  Yates,  and 
Aflon,  concurred. 

This 
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This  was  decided  after  folemn  argu- 
ment by  fome  of  the  ableft  lawyers  in 
\Veftminfter-hall. 

The  very  preamble  of  the  new  char- 
ter of  Hellefton    acknowledges   that  the 
old  corporation  was  not  difiblved;   for  it 
ftates   it  to  be  "  in  danger  of  being  dif- 
Johel? 

It  therefore  appears,  from  principle  and 
precedent,  that  the  old  corporation  exified 
when  the  new  charter  was  tendered;  thar, 
if  there  never  had  been  a  new  charter, 
the  old  corporators  had  a  right  to  choofe 
the  reprefentatives  for  the  borough ;  that 
the  new  charter  having  been  rejected,  it 
is  to  be  confidered  as  void,  and  as  if  it  had 
never  exifted. 

But,  if  this  doctrine  were  not  fo  clear 
as  it  has  been  mown  to  be,  Hill, 

2.  The  new  corporators  could  not  vote 
at  the  laft  election,  having  been  made  free- 
men within  the  year. 

By  the  ftatute  of  the  3d  of  George  the 
Third,  it  is  ena^ed,  "  That  no  perfon 
"  whatfoever  claiming  as  a  freeman  to  vote 
'*  at  any  election  of  members  to  ferve  ia 

"  Par- 
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«'  Parliament  for  any  city,  town,  port,  or 
"  borough  in  England,  Wales,  and  the 
"  town  of  Berwick  upon  Tweed,  where 
"  fuch  voter's  right  of  voting  is  as  a  free- 
4t  man  only,  fhall  be  admitted  to  give  his 
"  vote  at  fuch  election,  unlefs  fuch  perfon 
"  fhall  have  been  admitted  to  the  freedom 
"  of  fuch  city,  town,  port,  or  borough, 
'*  twelve  kalendar  months  before  the  firft 
"  day  if  fuch  election  ( i )." 

Thtf  prefent  cafe  is  within  the  very 
•words  of  this  ftatute ;  for  the  expreffion, 
"  admitted  to  his  freedom,"  ought  not  to 
be  retrained  to  a  narrow  technical  fenfe, 
as  implying  only  formal  admiffions  to  free- 
dom, which  cannot  take  place  when  a  cor- 
poration and  its  individual  members  are 
created  by  a  charter. — The  word  "  admit ^ 
*'  ted"  is  here  ufed  in  its  general  popular 
fenfe. 

And  certainly  the  cafe  is  within  ihefpi- 
rtt  of  the  ftatute.  The  mifchief  which 
the  legiflature  meant  to  remedy  appears 
by  the  title.  It  is  called  "  An  act  to  pre- 

(i)  3  Geo,  III.  cap,  15,  §  i. 

vent 
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vent  occajional  freemen  from  voting  at  elec- 
tions of  members  to  ferve  in  Parliament 
for  cities  and  boroughs.  Thofe  new  cor- 
porators, appointed  only  one  month  be- 
fore the  election,  were,  furely  occafional 
freemen. 

If  the  act  were  only  to  extend  to  free- 
men not  admitted  (to  their  freedom)  above 
a  year,  in  a  fubfifting  corporation,  the 
greater  mifchief  would  flill  remain  with- 
out a  remedy ;  for  a  minifter  would  have 
it  in  his  power  to  elude  the  law,  by  creat- 
ing by  charter  fuch  a  number  of  freemen, 
as  would  fuffice  to  turn  the  election. 
COUNSEL  for  the  fitting  members. 

1.  When  the  new  charter  pafled,  the  old 
corporation  was  totally  diflblved. 

2.  The  fix  who    refufed  the  charter, 
cannot  be  confidered  as  acting,  oh  that  oc- 
cafion,  in  a  corporate  capacity,  but  merely 
as  individuals,  and,  therefore,  their  refufal 
did  not  affect  the  validity  of  the  charter. 

3.  The  votes  of  the  members  of  the 
hew  corporation  were  not  affected  by  the 
ftatute  of  George  the  Third. 

A  cois 
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A  corporation  is  a  political  perfon, 
which,  like  a  natural  perfon,  is  capable 
of  a  variety  of  actions.  It  may  renew  it- 
felf.  It  may  acquire,  or  grant  lands,  or 
perfonal  property.  It  may  fue,  or  be  fued, 
in  a  court  of  law.  It  may  make  laws  and 
regulations  for  its  own  government,  &c. 

The  power  of  creating  corporations  is 
in  the  King,  by  his  prerogative  royal. 
They  all  exift,  either  by  charter,  or  by 
prefcription,  which  prefumes  a  charter  be- 
fore the  time  of  legal  memory.  They 
are  created  for  the  purpofes,  either  of 
trade,  or  the  adminiftration  of  juftice. 

Every  corporation  aggregate  confifts  of 
certain  integral  parts,  chalked  out  by  the 
hand  which  formed  it.  If  it  ceafes  to  have 
the  form  given  it,  if  any  of  its  vital  parts 
are  loft,  it  no  longer  exifts  in  that  flate  in 
which  it  was  endowed  with  its  particular 
powers  ;  it  is  no  longer  that  thing  on 
which  thofe  powers  were  conferred  ;  and 
therefore  it  ceafes  to  exift. 

One  eflential  attribute  of  a  corporation 
is  the  name.  That  name  mnjl  be  employ- 
ed in  all  ads  done  by  the  corporation. 

The 
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The  name  of  the  old  corporation  of  Hel- 
lefton  was,  "  The  mayor  and  common- 
"  alty  ;''  but  as  there  neither  is  nor  can 
now  be  a  mayor,  the  name  is  loft. 

A  corporation  can  only  adt  when  af- 
fembled  in  a  corporate  capacity  (C),  and 
there  can  be  no  legal  aflembly  unlefs  it  be 
called  by  the  mayor,  or  chief  officer  (ex- 
cept in  fome  particular  cafes  where  it  is 
otherwife  provided  by  act:  of  Parliament  ( I ). 

If  this  corporation  had  been  pofTeiTed 
of  lands,  and  oufted,  they  could  not  have 
brought  an  action  to  recover  them.  If 
their  tenant  were  in  arrears  for  his  rent, 
they  could  not  diftrain  or  fue  for  it.  If 
their  mace  were  taken  away,  they  could 
not  maintain  trover  for  it  as  a  corporate 
body,  though  the  perfon  who  had  the  cui- 
of  it  might,  in  his  private  capacity  as  an 
individual. 

If  the  corporation  was  difTolved,  the  re- 
maining individuals  who  had  belonged  to 
it  could  neither  accept  nor  refufe  the  new 
charter  but  as  individuals,  and  the  refufal 
by  fix  of  them  cannot  conclude  any  body 
but  themfelves, 

':)   ii  G co.  I.  cap.  4.     Vide  hfra. 

The 
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The  general  doctrine  applies  with  par- 
ticular force  to  the  prefent  cafe,  for  here 
the  eight  fubfifting  corporators  were  chofcn 
illegally.  Johns  has  fworn  that  they  were 
elected  in  the  fame  manner  with  thofe  who 
have  been  oufted  (i).  They  might  there- 
fore have  been  all  turned  out,  either  by 
the  ancient  writ  of  <$uo  Warrantc^  or  by 
an  information  in  the  nature  of  a  Quo 
Warranto  filed  by  the  Attorney  General. 
The  difcretionary  rule  with  regard  to 
twenty  years  pofleflion  is  only  binding  on 
the  court  that  made  it.  It  cannot  affect 
the  power  of  the  Attorney  General.  It 
ought  not  to  prevent  this  Committee  from 
enquiring  into  the  titles  of  thofe  men. 
Such  limitations  cannot  be  made  to  ope- 
rate generally,  and  to  conclude  all  per- 
fons  and  all  courts,  but  by  act  of  Parlia- 
ment. 

The  proceedings  of  the  Houfe  of  Com- 
mons in  the  cafe  of  Bewdley  will  not 
have  much  weight,  when  the  whole  of 


(\\  This  Johns  himfelf  acknowleged   on  his  ex- 
amination before  the  Committee. 
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them  are  taken  together,  and  the  fpirit  of 
the  times  when  that  cafe  happened  is  taken 
into  the  account. 

In  1708,  foon  after  the  new  charter 
was  granted,  Henry  Herbert,  Efq.  a  whig, 
was  elected  under  it,  and  returned;  and 
Salway  Winnington,  Efq.  a  tory,  was 
chofen  under  the  old  charter.  On  a  peti- 
tion of  Mr.  Winnington  ( i ),  the  Houfe, 
at  that  time,  refolved,  "  That  Samuel 
"  Slade,  nominated  bailiff  by  a  charter 
*'  granted  by  her  Majefty  (i.  e.  the  new 
'*  charter)  for  maintaining  the  peace  and 
"  good  government  of  the  faid  borough, 
"  was  rightful  bailiff  of  the  faid  borough 
"  at  the  time  of  the  election  of  a  burgefs* 
"  to  this  prefent  Parliament ;"  and  declar- 
ed, that  Mr.  Herbert,  (then  Lord  Herbert 
of  Cherbury)  was  duly  elected  (2).  In 
1710,  a  new  conteft  happened,  but  then 
the  tories  were  the  reigning  party,  and 
the  fteps  which  have  been  mentioned  by 
the  counfel  for  the  petitioners  were  on 

(1)  Journ.vol.  xvi.  p.  j  i.  col.  I.    24 Nov.  1708. 

(2)  Journ.  fame  vol.  p.  97.  col.  2.  8  Feb.  170-*. 

VOL.  I.  D  that 
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that  occafion  taken  by  the  Houfe.  In 
1714,  there  was  a  third  conteft,  and 
the  whig  candidate  was  chofen,  and  re- 
turned, by  the  new  corporation.  Mr. 
Winnington,  who  was  again  a  candidate, 
and  flood  on  the  fame  ground  as  formerly, 
petitioned  (i);  but,  before  his  petition 
could  be  heard,  the  well  known  revolu- 
tion in  the  miniftry  took  place,  and  he 
judged  proper  to  withdraw  it (2). 

The  profecution  at  law  never  came  to 
a  decifion.  The  firft  verdict  ^was  againft 
the  opinion  of  the  court.  The  Chief  Juf- 
tice  (3)  had  directed  the  jury  to  referve 
the  points  of  law,  "  for  that  they  were  of 
"  too  great  moment  to  be  determined  with- 
"  out  confideration."  One  of  thofe  points 
was,  "  Whether  the  corporation  could 
"  fubfift  without  one  of  its  integral 
"  parts  (4)  ?" 

(1)  Journ.vol.  xviii.  p.  32.  col.  2.  30  March  1715. 
Same  vol.  p.  123-  col.  2-  17  May. 

(2)  Same  vol.  p.  135.  col.  i.   24  May.  Vide fufr'a^ 
Introd.  p.  15. 

(3)  Pzrker,  afterwards  Lord  Macclesficld. 

(4)  Peere  Will.  loc.  cit. 

In 
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In  that  cafe,  there  was  a  fort  of  ground 
for  contending  that  the  old  corporation 
was  not  diffolved,  for  there  was  a  bailiff 
de faffio^  and  judgment  had  been  given 
for  him(i)  in  1707,  on  an  information 
in  the  nature  of  Quo  Warranto.  The 
bailiff  was  the  integral  paYt  of  the  corpo- 
ration fuppofed  to  be  loft. 

But  after  all,  as  this  caufe  never  came 
to  a  determination,  and  the  old  corpora- 
tion acquiefeed  under  the  new  charter^ 
which  has  been  acted  on  ever  fmce,  this 
cafe  is  rather  in  favour  of  the  new  char- 
ter of  Hellefton. 

In  the  cafe  of  Plympton,  there  had 
been  a  compulfive  furrender  of  the  old 
charter,  and  the  new  one  materially  al- 
tered the  conftitution  of  the  borough,  by 
putting  the  magiftrates  entirely  in  the 
power  of  the  Crown,  and  by  narrowing 
the  right  of  election.  On  thefe  grounds 
the  Houfe  determined  the  new  charter  to 
be  illegal.  This  does  not  appear  directly 
from  the  Journals,  but  it  may  be  fairly 

(i)  Journ.  vol.  xvi.  8  Feb.  170$. 

D  2  ia 
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inferred  from  the  hiftory  of  the  many 
<%yo  War  rant  OS)  furrenders,  and  new  char- 
ters, which  made  fuch  a  noife  at  the  latter 
end  of  the  reign  of  Charles  the  Second, 
and  the  beginning  of  that  of  James  the  Se- 
cond, and  particularly  from  the  account 
given  in  the  Journals  of  the  proceedings  of 
theHouie  in  the  cafe  of  the  borough  of  Lud- 
low,  which  had  received  a  new  charter  fi- 
milar  to  that  of  Plympton,  in  like  circum- 
llances,  and  in  the  fame  year  (i). 

Durham   is  in  a  fituation  very  different 
from  that  of  the  old  corporation  of  Hel- 
lefton.     In  Durham,  perlons  acquire  their 
freedom,  either  by  fervitude   or  election 
into  companies,  at   certain  guilds  holden 
by  thofe  companies.     1  he  admiflion  by  the 
mayor  is  a  mere  ceremony,    and   when 
there  is   no  mayor  to  perform  that  cere- 
mony, they  are  entitled  to  vote  for  mem- 
bers of  Parliament  without  it.     There  are 
new  freemen  made  every  day  at  Durham, 
although  the  corporation  has  been  Ib  long 
without  a  mayor,  fo  that  there  is  no  dan- 

(i)  Journ.  vol.  x.  p.  521,  522.  22  Dec.  1690. 
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ger  of  the  right  of  election  coming  to  be 
a  fort  of  monopoly  in  the  hands  of  two 
or  three  obfcure  perfons,  which  would  be 
the  cafe  in  Hellefton,  if  the  dodrine  con- 
tended for  on  the  part  of  the  petitioners 
were  true.  For  no  new  freemen  could 
ever  have  been  chofen  under  the  old 
charter. 

The  determination  in  the  cafe  of  Col- 
chefter  was  fubftantially  juft^  for  it  was 
fhameful  in  the  defendant  to  attempt  to 
elude  the  payment  of  the  money ;  but, 
as  a  legal  decifion,  it  gave  great  aftonifh- 
ment  in  Weftminfter-haH,  and  the  words 
which  the  reporter  has  put  in  the  mouths 
of  the  Chief  Juttice  and  the  other  Judges, 
are  unfupported  by  any  cafe  in  his  book, 
and  are  againft  law.  They  contain  a  mon- 
ftrous  doclrine.  The  court  determined 
the  caufe  immediately  after  the  counfel 
had  finifhed  their  arguments,  without 
leaving  any  interval  for  deliberation  ;  and 
the  counfel  for  the  defendants  cited  no 
cafes,  although  many  might  have  been 
produced  in  his  favour,  as,  indeed,  on 
^examination,  many  of  thofe  will  appear 
D  3  to 
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to  be,  which  are  faid  to  have  been  cited 
again  ft  him. 

But  whatever  may  have  fallen  from  the 
court  on  that  occafion,  the  fame  court, 
and  two  of  the  fame  Judges,  in  a  very 
recent  cafe  from  this  very  borough  of  Col- 
chefter,  upon  a  motion  for  a  mandamus  to 
the  mayor  and  aldermen  to  choofe  forty- 
eight  guardians  of  the  poor,  under  a  fta- 
tute  of  the  9th  and  icth  of  King  William, 
by  which  a  corporation  was  created,  con- 
fifting  of  the  mayor,  aldermen,  and  forty- 
eight  guardians  of  the  poor,  refufed  to 
grant  the  mandamus,  becaufe  one  of  the 
integral  parts  being  gone,  the  corpora- 
tion itfelf  was  diflblved  (D). 

It  is  faid,  the  recital  of  the  new  charter 
ftates,  that  the  "  old  corporation  was  in 
"  danger  of  being  diflblved  ;"  and  there- 
by admits  that  it  was  not  actually  extirM^ 
but  if  thefe  words  are  to  be  taken  fo  very 
ftriaiy,  ftill  they  can  only  (how  that  the 
Attorney  and  Solicitor  General,  who  pre- 
pared the  charter,  doubted,  where,  in  truth, 
there  was  no  room  for  doubt.  They  are 
pot  the  words  of  the  petitioners,  ^and  the 
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whole  of  the  charter  proceeds  on  the  fup- 
pofition  that  a  new  corporation  was  to  be 
created,  not  the  old  one  revived. 

There  are  many  authorities  and  cafes 
which  fliew  that  the  lofs  of  an  integral 
part  is  to  be  confidered  as  occafioning  a 
diflblution  of  the  corporation, 

In  Rolle's  Abridgement,  under  the  title 
"  Qiielle  choje  diflbfoe  la  Corporation ,"  it  is 
faid,  "  If  a  corporation  is  made  of  brothers 
"  and  fitters,  and  then  all  the  fillers  are 
"  dead,  all  grants  and  ath  done  by  the 
"  brothers  afterwards  are  void  ;  for  when 
"  the  fitters  are  dead,  it  is  not  a  perfect 
"  corporation  (i)." 

And  in  Comyns's  Digeft,  vol.  iv.  p.  415. 
"  If  a  corporation  refufes  to  continue  the 
"  election  of  officers  till  all  die  who  could 
"  make  an  ele&ion,  the  corporation  is  dif- 
«  folved." 

In  the  third  year  of  George  the  Firft,  an 
information,  in  the  nature  of  Quo  warranto* 
was  exhibited  againft  one  Mr.  Painton,  re- 
corder of  Banbury,for  exercifing  that  office, 

(i)Roll.  Abridg.  p.  5 14.  let.  I. 

D  4  when 
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when  the  corporation  having  dipt  thecharter- 
day  for  the  election  of  their  mayor,  that  in- 
tegral part  was  gone.  The  court  of  King's 
Bench  he'd,  that  Painton  was  not  legal  re- 
corder, although  he  had  been  chofen  when 
the  corporation  was  full,  becaufe  it  was  now 
diffofofd(i}.  The  parties  acquiefced  in 
this  deciiion,  and  applied  for  a  new 
charter." 

In  1723,  the  mayor  of  the  borough  of 
Tiverton  having  abfented  himfelf  on  the 
charter- day  for  elefting  his  fucceflbr,  no 
new  mayor  could  be  chofen.  The  year 
following  the  Crown  was  applied  to  for  a 
new  charter,  and  the  bufmefs  was  referred 
to  Sir  Philip  Yorke,  and  Sir  Clement 
Wearg,  then  Attorney  and  Sollicitor  Gene- 
ral, for  their  opinion.  In  their  report,  they 
(late  the  foregoing  cafe  of  Banbury, ,  and, 
after  obferving  that  the  decifion  there  ha4 
not  been  contradi&ed  by  any  fubfequent 
opinion  of  the  court  where  it  was  made, 
nor  of  any  fuperior  court,  they  fay,  "  That 
\\  they  apprehend  it  comes  up  to  the  cafe 

(2)  10  Modern,  p.  356. 
\ :  !c  before 
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'<  before  them,  and  is  a  clear  authority  in 
"  law  that  the  corporation  of  Tiverton  is 
^  at  an  end."  They  therefore  advife  the 
King  to  grant  a  new  charter  (E). 

To  prevent  the  inconvenience  that  at- 
tended the  power  which  the  prefiding  of- 
ficers of  corporations  had  ofrfiffo/ving  them, 
by  keeping  out  of  the  way  on  the  day  ap- 
pointed by  their  conftitution  for  the  elec- 
tion of  magiftrates,  it  was  enacted  by  the 
ftatute  of  the  i  ith  of  George  the  Firft,  cap. 
4.  «'  That  for  the  future  the  corporation, 
*'  in  fuch  cafes,  fhall  not  be  deemed  or  taken 
tc  to  be  djffolied\"  and  it  is  provided,  that 
the  perfons  entitled  to  choofe  the  magif- 
trates fhall  proceed  to  make  the  election 
on  the  day  immediately  following  the 
charter- day,  without  the  mayor  or  other 
prefiding  officer,  and  that  the  perfon  next 
in  office  fhali  hold  the  court,  and  be  the 
prefiding  officer  for  that  purpofe. 

This  ftatute  is  a  legiflative  authority  to 
(how  the  general  rule  to  be  true,  that  when 
an  integral  part  of  a  corporation  is  loft, 
and  cannot  be  reftored,  the  corporation 
itfelf  is  gone.  Such  a  confequence  is  in- 
deed 
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deed  prevented,  as  to  the  particular  fitua- 
tion  to  which  the  ftatute  applies  a  remedy; 
and  if  only  the  mayor  had  been  gone  in 
Hellefton,  fmce  the  ftatute,  the  corpora- 
tion might  have  continued  itfelf,  and  ' 
might  have  elected  a  new  mayor.  But 
there  is  no  provifion  in  the  ftatute  touch- 
ing corporations  which  are  reduced  to 
have  no  legal  members  fufficient  to  choofe 
a  mayor  or  other  magiftrates. 

The  borough  of  Maidftone,  by  a 
charter  of  James  the  Firft,  was  incorpo- 
rated by  the  name  of  the  "  mayor,  jurats, 
€t  and  commonalty  of  the  town  and  parifh 
"  of  Maidftone."  The  mayor  was  to  be 
elected  out  of  the  jurats,  by  their  naming 
two,  of  whom  the  commonalty  were  to 
choofe  one.  The  jurats,  by  the  mayor, 
jurats,  and  commonalty  out  of  the  inha- 
bitants. The  freemen,  by  the  mayor  and 
jurats. 

About  the  year  1742,  a  new  charter 
was  applied  for,  there  being  no  mayor  or 
legal  jurat  then  exifting.  But  there  were 
five  or  fix  hundred  freemen,  and  about 
two  hundred  of  them  oppofed  the  new 

char-. 
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charter.  Sir  Dudley  Ryder,  and  Sir  John 
Strange,  then  Attorney  and  Sollicitor  Ge- 
neral, to  whom  the  matter  was  referred, 
after  ftating  thofe  fads  in  their  report 
(29  April,  1742,)  delivered  their  opinion, 
that  the  corporation  was  dijjohed. 

Jn  1763,  application  having  been  made 
for  a  new  charter  for  the  borough  of  Car- 
marthen, it  was  granted,  and  accepted  by 
the  individuals  to  whom  it  was  tendered ; 
but  at  the  election  in  1768,  twenty  mem- 
bers of  the  old  corporation,  who,  like  the 
remaining  eight  in  Hellefton,  had  enjoyed 
their  franchife  for  above  twenty  years, 
offered  to  poll  under  the  old  charter,  and 
were  rejecled:  and  the  Houfe,  upon  a 
a  petition,  Refolved,  8  March,  1770, 
"  That  they  had  no  right  to  vote  (i), 
"  (F)." 

The  prefent  charter  is  very  different 
from  that  of  Plympton,  and  others  grant- 
ed by  James  the  Second.  They  were 
juftly  holden  to  be  illegal,  becaufe,  as  has 
been  already  obferved,  they  left  the  mem- 

(i)  Journ.  vol.  xxxii.  p.  763.  col.  2. 

bers 
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bers  of  the  corporation  at  the  mercy  of 
the  Crown,  and  narrowed  the  right  of 
election  for  members  of  Parliament,  which 
the  King  has  no  power  to  do  (i).  The 
new  charter  of  Hellefton,  on  the  contrary, 
extends  that  right  by  encreafmg  the  num- 
ber of  voters,  a  power  which  has  never 
been  refufed  to  the  Crown,  and  is  not  fo 
much  as  queftioned  by  Lord  Coke,  when 
he  lays  it  down  that  the  right  of  election 
cannot  be  retrained  by  the  King's  prero- 
gative (2). 

The  fituation  of  Hellefton  called  for  a 
new  charter,  and  the  law  officers,  far  from 
being  reprehenfible,  did  what  it  was  their 
duty  to  do,  when  they  advifed  the  Crown 
to  grant  it.  In  granting  it,  the  Crown 
proceeded  with  the  utmoft  deliberation  and 
circumfpeclion,  counfel  having  been  heard 
no  lefs  than  fix  times  in  the  progrefs  of 
the  bufmefs.  The  alterations  from  the 
old  charter  are  fuch  as  were  highly  expe- 
dient, and  that  chiefly  oppofed  was  proved 

(1)  Coke,  4lnft.  p.  48. 

(2)  4  In  ft.  IK.  at. 

to 
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to  be  convenient  by  the  conftant  ufage  of 
the  borough  ever  finee  the  firft  was  grant- 
ed. 

If  no  new  charter  had  been  granted, 
the   old   corporators    muft,    ex  neceffitate* 
have  chofen  and  returned  two  burgefles  to 
Parliament.     But  even  in  that  cafe  they 
could  not  have  claimed  a  legal  title  to  vote, 
for  it  is   impoffible  that  men  not  chofen 
agreeable  to  the  old  conftitution  fhould 
have  a  legal  right  to  vote  under  it.    Their 
votes   de  fafto  muft  have  been   allowed, 
merely  that  the  reprefentation  of  the  na- 
tion in  the  Houfe   of  Commons  might 
not  be  defective  (C).     But  now  that  ab- 
furdity  is  removed  by  the  new  charter. 

The  old  corporators  complain  of  that 
charter  with  an  ill  grace,  fince  they  are 
all  thereby  made  members  of  the  new 
corporation,  when  it  was  in  the  King's 
power  to  have  left  them  all  out  of  it. 

If  no  charter  can  be  valid  but  by  their 
acceptance,  the  confequence  will  be,  that 
thofe  fix  men,  and,  when  five  of  them  are 
dead,  the  fmgle  one  who  furvives,  will 
fend  two  members  to  Parliament. — Such 

an 
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an  abfurdity  cannot  be  the  confequence  of 
legal  principles. 

If  the  new  charter  is  illegal,  why  has 
not  a  Scire  facias  been  fued  out  in  order 
to  repeal  it  by  the  regular  courfe  of 
law  ? 

That  the  votes  of  members  of  the  new 
corporation  were  not  affected  by  the  fta- 
tute  of  the  third  of  the  prefent  King,  is 
clear  from  the  words  of  that  ftatute.  The 
difqualification  created  by  it,  regards  per- 
fons  admitted  to  their  freedom  within  the 
year  :  a  man  never  can  be  faid  to  be  ad- 
mitted into  what  does  not  exift.  Till 
thofe  men  were  made  freemen  by  the  new 
charter,  the  corporation  to  which  they 
belong  had  no  exiftence;  therefore  they 
cannot  be  faid  to  have  been  admitted  into 
it. 

This  is  alfo  clear  from  thejj>/>//  of  the 
aft.  The  occafion  of  paffing  it  is  well 
known.  The  magiftrates  of  Durham  had 
grofsly  abufed  their  power  of  electing  and 
admitting  freemen,  by  pouring  in  about 
fix  hundred  during  an  election  for  mem- 
bers of  Parliament.  The  legillature  meant 

to 
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to  put  a  flop  to  fuch  abufes  for  the  fu- 
ture. But  there  was  no  complaint  at 
that  time  of  any  abufe  of  the  prerogative 
in  creating  freemen,  to  ferve  election  pur- 
pofes.  It  is  impoflible  to  fuppofe  that 
the  Parliament  had  any  view  to  freemen 
created  by  charter. 

What  would  be  the  confequence  of  the 
conftru&ion  of  the  ftatute  iniifted  upon  on 
the  part  of  the  petitioners  ?  Let  us  fup- 
pofe the  new  charter  to  be  void,  and  the 
fole  furvivor  of  the  old  corporators  to  die 
within  a  year  before  an  election ;  will 
it  be  contended  that,  in  fuch  a  cafe,  there 
could  be  no  members  of  Parliament  chofen 
for  Hellefton  under  any  new  charter  which 
the  King  could  poffibly  grant. 

COUNSEL  for  the  petitioners,  in  reply. 

To  contend  that  the  eight  fubfifting 
members  of  the  old  corporation  were  in- 
capable of  giving  legal  votes,  is  to  fay  that, 
fmce  the  reign  of  Queen  Elizabeth,  no  man 
has  either  given  a  legal  vote,  or  been  le- 
gally elected,  for  the  borough  of  Hellefton, 
becaufe,  fmce  that  time,  there  have  been 

no 
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no  freemen  who  had  any  other  title,  but 
what  they  have,  to  their  franchife. 

But  there  has  been  no  judgment  of  & 
court  of  law  againft  them.  An  attempt 
wa  made  to  obtain  fuch  a  judgment 
againft  one,  but  without  fuccefs ;  and  the 
Houfe,  when  the  votes  of  perfons  have 
been  objected  to,  whom  they  found  in  the 
open  avowed  poffeffion  of  their  franchife, 
have  always  enquired,  whether  their  title 
has  been  queftioned  at  law,  and  if  it  has 
not,  when  there  had  been  an  opportunity, 
or,  having  been  queftioned,  if  the  attempt 
has  failed,  they  have  never  fuffered  it  to 
be  impeached  before  them. 

The  cafe  of  the  corporation  of  Col- 
chefter  v.  Seaber,  is  diredly  in  point  to 
fhow  that  that  of  Hellefton  was  not  dif- 
folved.  The  queftion  which  in  that  cafe 
was  dire&ly  before  the  court  was,  whe- 
ther the  corporation  was  diflblved  or  not ; 
and  the  court  held  that  the  Crown  had 
only  given  new  integral  parts  to  a  cor- 
poration aftually  fub/ijlrng^  in  order  to  re- 
vive it  and  give  it  vigour  ;  and  it  is  ftated, 
that  what  gave  it  that  vigour  was  the  ac- 
ceptance 
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ceptance  of  the  new  charter.  This  fhows 
that  it  might  have  been  refufed. 

It  has  been  thrown  out  that  this  cafe 
was  not  warranted  by  thofe  which  were 
cited  on  the  fide  on  which  the  decifion 
was  given ;  but  this  will  not  appear  pro- 
bable to  thofe  who  confider  who  the  coun- 
fel,  and  who  the  judges  were.  And  it  is 
remarkable  that  the  cafes  of  Banbury  and 
Maidftone,  which  on  the  prefent  occafion 
have  been  cited  as  again  ft  the  principle  of 
the  Colchefter  cafe,  were,  in  that  very  cafe, 
cited  by  Mr.  Jultice  Wilmot  as  entirely 
confonant  to  it. 

The  words  in  the  recital  of  the  new 
charter  were  not  inferted  through  any  flip 
or  inaccuracy,  but  after  the  former  words 
had  been  propofed,  and  the  matter  argued 
by  counfel.  The  charter  itfelf  is,  there- 
fore, an  authority,  it  is  the  authority  of 
the  Attorney  and  Sollicitor  General,  to 
{how  that  there  was  a  corporation  actually 
fubfifting ;  and,  if  fo,  it  feems  to  be  ad- 
mitted that  their-  acceptance  was  neceflary 
to  give  validity  to  the  charter. 

VOL.  If.  £  As 
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As  to  the  report  of  the  law-officers,  in 
the  cafe  of  Tiverton,  which  by  the  bye 
\vas  no  judicial  determination,  it  appears 
by  the  conclufion,  that  they  recommend- 
ed the  granting  a  new  charter,  becaufe 
*'  if  ths  corporation  was  diffolved^  they 
"  conceived  nothing  but  a  new  charter 
"  could  reftore  it,  and  if  it  was  not  dif- 
"fohed,  the  new  charter  would  not  de- 
"  prive  any  perfon  of  the  rights  he  might 
**  claim  under  the  old  corporation,  or 
"  prevent  any  legaf  enquiry  whether  the 
"  old  corporation  was  diflolved  or  not." 
(E)  The  point,  therefore,  was  not  then  de- 
cided, and  it  has  been,  fmce,  in  the  cafe  of 
Colchefter. 

The  purpofe  of  appointing  the  new 
corporators  by  name,  can  have  been  no 
other  but  to  take  them  out  of  the  opera- 
tion jpf  the  ftatute  of  George  the  Third* 
But,  for  the  reafons  already  given,  they 
are  flill  within  the  meaning  and  fpirit  of 
that  ftatute.  A  certain,  proof  that  the 
word  "  admitted"  is  not  there  ufed  in  a 
limited  technical  fenfe  is  this  j  that  in  the 

very 
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Very   fame  fentence,    the   fame    word    is 
ufed  with  regard   to  perfons  received   to 
vote  at  an  election  :   "  No  freemen   {hall 
"  be  admitted  to  vote  at  any  election,  &c. 
"  unlefs  fuch  perfon  fhall  have  been  ad- 
"  mitted  to  his  freedom  twelve  calendar 
"  months,   &c."     If  the   legiflature  had 
in  that  ftatute  affixed  any  ftrict  technical 
idea  to  the  word,  they  would  not,  in  the 
fame  breath,  have  ufed  it  both  in  its  tech- 
nical  and  popular   fenfe.       The  cafe    of 
Carmarthen  is  not  at  all  parallel  to  this. 
Several  of  the  twenty  old  corporators  had 
joined  in  the  petition  for  the  new  charter 
for  that  borough,   and  none  of  them  had 
claimed  to  act  as  burgeffes  under  the  old 
one,  from  1758  till  1768.    1  he  new  char- 
ter was  accepted  by  all  the  perfons  named 
in  it,  and,  till  the  laft  mentioned  year, 
it  had  never  been  objected  to.  The  Houfe, 
therefore,  thought  juftly,  that  it  was  then 
too  late  to  liften  to  any  complaint  againft 
it  by  men  at  whofe  requeft  it  had  been 
granted  (F). 

On  Tuefday,  the  I4th  of  March,  the 

Committee,  by  their  Chairman,  informed 

E  2  the 
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the  Houfe,  that  they  had  determined, 

That  Philip  Yorke,  Efq.  and  Francis 
Cuft,  Efq.  the  petitioners,  were  duly  elect- 
ed, and  ought  to  have  been  returned. 

Accordingly  the  order  was  made  which 
is  ufual  in  cafes  of  fingle  retmrns,  when, 
the  determination  is  in  favour  of  the  pe- 
titioners, viz. 

"  Ordered,  That  the  deputy  clerk  of 
«'  the  crown  do  attend  this  Houfe  (to-mor- 
"  row  morning)  with  the  laft  return  for 
*'  the  borough  of  Hellefton,  in  the  couir- 
"  ty  of  Cornwall  and  amend  the  fame, 
"  by  rafing  out  the  names  of  the  Right 
"  Hon.  Francis  Godolphin  Ofborne,,  eom- 
<c  monly  called  Marquis  of  Carmarthen, 
"  and  Francis  Owen,  Efq.  and  inferting 
"  the  names  of  Philip  Yoske,  and  Francis 
4<  Cuft,  Efqrs.  inftead  thereof  (i).'v 

But  the  next  dsa.y,  when  the  deputy 
clerk  of  the  crown  attended  according  ta 
the  above  order,  Sir  John  Hynde  Cotton ,. 
the  Chairman  of  the  Committee,  ac- 
quainted the  Houfe,  that  the  return  upon? 
which  they  had  determined^  was  not  that 

(i)  Votes,  p.  366. 

then 


H  E  L  L  E  S  T  O  N.          53 

then  in  the  hands  of  the  clerk  of.  the 
crown,  but  was  an  indenture  of  return 
executed  by  Richard  Johns,  alderman  of 
the  faid  borough,  and  feveral  other  per- 
fons,  and  which  liad  been  by  the  faid 
Richard  Johns  tendered  to  the  fheriff  of 
the  county,  but  had  not  teen  by  him  an- 
nexed to  the  writ  for  the  faid  county,  and 
that  the  faid  return  had  been  produce*!  to 
the  Committee  by  the  fheriff  of  the  coun- 
ty. He  then  delivered  Johns'  return  in  at 
the  table,  and,  the  order  for  altering  the 
other  being  difcharged,,  a  new  order  was 
made, 

"  That  the  deputy  clerk  of  the  crown 
ic  do  amend  the  faid  return,  by  taking  off 
"  the  file  the  indenture  of  return  annexed 
"  to  the  writ  for  the  comity  of  Cornwall, 
"  and  by  annexing  thereto  the  indenture 
"  of  return,  executed  by  the  faid  Richard 
<c  Johns  and  others,  and  now  delivered 
"  in  at  the  table." 

And  this  was  done  accordingly  (j). 

i 

(i)  Votes,  p.  369,  370, 

E  3  NOTES 
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NOTES 

ON     THE     CASE      OF 

HELLESTON. 

JpAGE  10.  (A.)     The    following  were  the  addi- 
tions and  alterations  propofed  to  be  made  in  the 
new  charter. 

1.  That  there  be  a  deputy  mayor,  to  be  nominated 
by  the,  mayor  out  of  the  aldermen,  and  to  aft,  in  his 
ficknefs  or  abfence  from  the  borough,  in  like  man- 
ner as  the  mayor  could  do  if  prefent. 

2.  That  there  be  a  deputy  recorder,    as  well   as 
town  clerk,  to  be  nominated  by  the  recorder  for  the 
time  being,  to  aft  in  his  ficknefs  or  abfence  from  the 
borough,  in  like  manner  as  the  recorder  could   if 
prefent. 

3.  That  the  recorder,  or  his  deputy,  have  a  voice 
in  all  elections  and    corporate  meetings,   and   take 
place  next  to  the  mayor. 

4.  That  all  the  aldermen,  and  the  deputy  recor- 
der, be  juftices  of  peace  for  the  borough,  and  that 
the  county  juftices,   who  have  never  a£ted  within 
the   borough,    be  exprefsly   excluded  from  adding 
therein. 

5.  That  in  all  aflemblies,  or  meetings  for  the 
pjeclions  of  mayor,  aldermen,    recorder,  and   free- 
men. 
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men,  and  in  all  a<5b  to  l>e  done  by  the  mayor,  re- 
corder, and  aldermen,  or  the  major  part  of  them, 
the  mayor,  or,  in  his  abfence,  his  deputy  (hall,  when 
the  voices  arc  equal,  have  a  cafting  vote ;  and 
that,  upon  the  death  of  a  mayor,  the  recorder,  or,  in 
his  abfence,  his  deputy,  fhall  have  a  carting  vote  in 
the  election  of  a  new  mayor,  when  the  voices  are 
equal. 

6.  That  the  freemen  who,    notwithstanding  th: 
charter,  have  by  the  ufage  of  the  borough  been  ex- 
cluded from  voting  in  the  election  of  new  freemen, 
he  exprefsly  excluded  by  the  new  charter. 

7.  That  the  aldermen  continue  for  life,  unlefs  re- 
moved for  reafonable  caufe. 

8.  That  a  competent  number  of  fit  perfons   be 
nominated  and  appointed  by  the  charter  to  be  free- 
men of  the  borough. 

P.  12.  (B.)  The  report  of  the  Attorney  and  Solli- 
tor  General  on  this  occafion  was, 

•"  That  they  had  been  attended  by  counfel  on  the 
"  part  of  the  petitioner,  and  alfo  on  the  part  of  the 
"  remaining  aldermen  and  fix  of  the  remaining  bur- 
**  gefTes  of  the  faid  borough,,  antf  that  they  fub- 
"  mitted  to  their  Lordfliips,  that  i.t  was  their  opi- 
**  nion,  that  it  would  be  expedient  and  juft  for  his 
<c  Majefty  to  grant  a  new  charter  of  incorporation  to 
"  the  faid  borough,  upon  th«  general  plan  of  the 
"  charter  of  Queen  Elizabeth,  with  ibme  of  the  addi- 
"  tions  and  variations  which  had  been  propofed  to 
**  their  Lardfhips,  particularly  the  two  firft. 

E  4  '«  That 
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"  That  the  third  contained  an  innovation  in  the 
C{  form  of  the  conflitution,  which,  having  been  ob- 
"  je&ed  to,  they  did  not  think  of  fufficiem  confe- 
"  quencc  to  be  adopted. 

(C  That  they  recommended  the  4th  propofal  to 
"  their  Lordfliips,  except  fo  far  as  it  purported  to 
"  exclude  the  juftices  of  the  peace  for  the  county 
"  at  large,  for  that  the  reft  of  it  was  but  a  fmall, 
"  and  that  a  convenient  addition  to  the  charter  of 
«  the  i6th  of  Charles  the  Firft. 

14  That  they  had  made  fome  flight  alterations  in 
**  the  5th  propofal,  to  anfwer  the  purpofes  of  it 
"  more  completely,  and  propofed  it  to  be  as  fol- 
"  lows  : 

«'  That,  in  aflemblies  or  meetings  for  the  ele&iori 
"  of  mayor,  aldermen,  recorder,  and  freemen,  and 
*'  in  all  acts  to  be  done  by  the  mayor  and  alder- 
*'  men,  or  the  major  part  of  them,  where  the  voices 
<c  are  equal,  the  mayor,  or,  in  his  abfence,  his  de- 
"  puty,  {hall  have  the  carting  vote  ;  and  that,  up- 
"  on  the  death  of  a  mayor,  the  perfon  who  laft 
<J  ferved  the  office  of  mayor  prefent  at  fuch  election 
-•'  (hall  have  the  cafting  vote  in  the  election  of  a 
"  iiew  mayor,  if  the  voices  be  equal. 

"  That  the  6th  propofal,  though  it  had  been 
«'  ftrongly  oppofed,  they  thought  fit  to  be  adopt- 
*'  ed,  as  it  provided  a  method  of  election  which  had, 
*'  been  conftantly  pradlifed  in  the  place,  though  not 
•*  fuitable  to  the  legal  conftru&ion  which  had,  at 
**  length,  been  put  upon  the  old  charter. — That, 
c<  the  old.  charter  being  now  removed,  it  feemed 

«  mod 
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"  moft  expedient  to  give  the  fandion  of  law  to  the 
"  cuftom  of  the  place. 

"  That  they  thought  the  yth  propofal  very  rea- 
*'  fonable  ;  and  that  the  8th  was  of  courfe." 

(gd*  In  the  charter  of  Queen  Elizabeth,  only  the 
mayor  and  aldermen  were  fpecifically  appointed. 
There  was  probably  a  confiderable  number  of  old 
freemen  exifting  at  the  time.) 

P.  20,  31,  45.  (C.)  It  would  feem  that  there 
are  two  very  different  ways  in  which  a  man  may 
exercife  the  franchife  of  a  corporator. 

j.  He  may,  as  a  member  of  the  corporation,  con- 
cur in  the  joint  a6t  of  the  aggregate  body.  Such 
joint  or  corporate  afts  as  require  the  concur- 
rence of  all  the  eflential  integral  parts  of  the 
whole  cannot  be  performed,  when  any  of  thofe  inte- 
gral parts  are  loft.  Of  this  fort  are,  The  taking  or 
granting  lands,  bringing  or  defending  actions,  and 
fo  forth. 

Whether  the  acceptance  or  refufal  of  a  new  char- 
ter, fo  as  either  to  complete  its  validity,  or  to  make 
it  void,  are  fuch  ads  as  have  juft  been  defcribed, 
and  require  that  the  corporation  Ihould  poflefs.  all 
its  neceflary  integral  parts,  or  whether  they  may  not 
be  done  by  the  major  part  of  the  remaining  indivi- 
dual members  of  an  imperfect  and  mutilated  corpo- 
ration, was  one  of  the  queftions  agitated  in  this 
cafe. 

2.  A  corporator  may  feverally  and  individually  do 
ads,  and  enjoy  privileges,  which,  however,  he  i3 
cnjy  entitled  to  do,  or  enjoy,  as  being  a  member 

of 
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of  an  aggregate  body.  Of  this  fort  are,  The  voting 
for  a  member  of  Parliament,  exercifing  a  right,  of 
common,  and  many  others  which  might  be  mention- 
ed. «'  It  is  no  new  thing,''  (fays  Lord  Holt,  fpeak- 
ing  of  a  corporator's  right  of  voting  for  a  member 
of  Parliament)  "  but  agreeable  to  the  rules  of  law, 
"  that  a  franchife  fhould  be  vefted  in  the  congre- 
*c  gation  aggregate,  and  the  benefit  of  it  to  redound 
"  to  the  particular  members,  and  to  be  enjoyed  by 
"  them  in  their  private  capacity."  (Lord  Raym. 
p.  952.) 

According  to  the  doctrine  in  the  cafe  of  the  cor- 
poration of  Colchefter.  againft  Seaber,  acts  and 
privileges  of  this  fort  may  be  done  or  enjoyed  by 
the  individual  members  of  a  corporation,  although 
the  aggregate  body  has  loft  fome  of  its  efTential 
integral  parts.  This  was  the  other  main  queftion 
on  the  firft  point  in  this  cafe.  We  muft  conclude 
from  the  event  of  the  caufe  that  the  Committee  de- 
cided on  the  firjl  point,  and  adopted  the  doctrine 
contended  for  by  the  counfel  for  the  petitioners, 
becaufe  they  coniidered  the  legal  return  to  be  that 
which  Johns  made.  If  they  had  thought  that  the 
.only  thing  that  vitiated  the  votes  of  the  new  cor- 
porators was  their  being  made  within  the  year, 
ftill  the  return  by  Rogers  would  have  been  the  legal 
return,  and  as  the  fix  old  corporators  voted  at  his 
poll  (though  under  a  proteft),  their  fix  votes  being 
(on  fuch  a  fuppofition)  the  only  good  ones  on  that 
poll,  his  return  would  have  been  amended  according 
to  the  firft  order  made  by  the  Houfe  for  thatpurpqfe. 

P.  38. 
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P.    38.    (D).    A  gentleman  who   Was   the  lead- 
ing counfel  on  one  Tide,   in  that  cafe,   has  favoured 
ir.e  with  the  following  note  of  it. 
7'HE   KING    againft    the  MAYOR  and  ALDERMEN 

of  COLCHESTER.     Trin.  14  Geo.  III.  1774. 

Upon  a  rule  to  {how  caufe  why  a  mandamus 
fhould  not  go  to  the  mayor  and  aldermen  of  Col- 
chefter,  to  proceed  to  an  election  of  48  perfons  duly 
qualified  under  the  aft  of  the  Qth  and  loth  of  Wil- 
liam the  Third,  to  be  guardians  of  the  poor  of  the 
laid  town,  the  cafe  was  this  : 

By  the  ftatute  referred  to,  a  corporation  was 
created,  confifting  of  the  mayor  and  aldermen  of 
Colchefter  for  the  time  being,  and  of  48  other  per- 
fons, guardians  of  the  poor,  to  be  chofen  in  a  man- 
ner prefcribed,  for  the  purpofes  of  afleffing  and 
levying  the  poor-rates  in  the  town  of  Colchefter, 
building  hofpitals,  workhoufes,  &c. 

By  the  provifions  of  the  aft,  the  firft  48  guar- 
dians were  to  be  chofen  at  once,  12  out  of  the  in- 
habitants of  a  certain  defcription  within  each  of 
the  four  wards  into  which  the  town  is  divided. 
The  fix  of  each  12  who  wereyir/?  elected  for  every 
feveral  ward  were  to  ceafe  to  be  of  the  corporation 
at  the  end  of  two  years,  and  fix  others  to  be  chofen 
in  their  room  by  the  inhabitants  of  the  refpective 
wards,  at  a  meeting  to  be  holden  by  the  mayor  and  al- 
dermen for  that  purpofe  ;  that  is,  24  new  guardians 
\yere  to  be  chofen  every  fecond  year  for  the  whole 
{own,  and  all  the  48  to  be  changed  every  four 
rftrs, 
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Informations  In  the  nature  of  quo  warrants  hav- 
ing been  exhibited,  about  the  year  1740,  againft  the 
then  mayor  and  aldermen,  and  judgments  of  oufler 
obtained  thereon,  there  ceafed  to  be  any  mayor  or 
aldermen,  and  there  could  be  none  chofen  agreeable 
to  the  charter.  The  confequenceof  this  was,  that 
there  could  be  no  meeting  holden  for  the  election 
of  new  guardians  according  to  the  regulations  of 
the  acl:  of  King  William  ;  neither  could  the  re- 
maining guardians  hold  any  meetings  for  difpatch- 
ing  the  bufinefs  of  the  corporation,  for  they  too 
were,  by  the  aft,  directed  to  be  holden  by  the 
mayor  and  aldermen.  To  remedy  thefe  inconve- 
niences, a  temporary  a£t  patted  in  1742,  (15  Geo. 
II.)  impowering  certain  governors  of  a  charity,  who 
were  alfo  chofen.  under  the  ftatute  of  King  Wil- 
liam, to  hold  the  meetings  for  the  management  of 
the  bufinefs  of  the  corporation,  and  appointing  12 
perfons  nominatim  to  officiate  in  the  room  cf  the  mayor 
and  aldermen,  during  the  continuance  of  this  tem- 
porary adt,  or  till  the  King  fliould  be  pleafed  to  re- 
incorporate  the  town,  and  no  longer.  This  a£t 
expired  fome  time  in  1745,  and  from  that  time  the 
poor-rates  were  aiTefied,  levied,  a«d  difpofed  of,  by 
parochial  overfeers,  appointed  by  the  juftices  of  the 
peace  for  the  county,  according  to  the  general  law 
eftabliflied  by  the  ftatute  of  queen  Elizabeth  (i).  In 
1763,  the  King  granted  a  new  charter,  which  reviv- 
ed the  corporation  of  the  borough  with  its  former 

(i)4jEliz.capf  *, 

con- 
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conftitution.  The  poor-rate  however  continued  to 
be  under  the  management  of  parochial  overfeers, 
with  this  difference,  that  thofe  overfeers  were  now 
nominated  by  corporation  juftices  appointed  under 
the  charter.  There  had  been  no  ele&ion  of  guar- 
dians of  the  poor  under  the  ftatute  of  King  Wil- 
liam, fmce  1742,  and  the  corporation  created  by 
that  ftatute  had  entirely  ceafed  from  acting  fmce 
1745,  fo  that  for  a  long  time  there  had  not  been  one 
of  the  48  guardians  exifling. 

The  mandamus  was  now  applied  for  to  compel 
the  mayor  and  aldermen,  (undjer  the  new  charter  of 
1763)  to  hold  a  meeting  for  the  election  of  48  guar- 
dians, according  to  the  ftatute  of  William  the 
Third. 

On  the  part  of  thofe  who  made  the  application, 
(befides  arguments  of  convenience  and  policy,  drawn 
from  opinions  of  perfons  living  at  Colchefter,  de- 
clared in  their  affidavits)  the  cafe  of  the  corpora- 
tion of  Colchefter  and  Seaber  was  much  relied  on, 
as  proving  that  the  mayor  and  aldermen  were  now 
to  be  confidered  as  holding  their  offices  under  the 
old  charter  of  the  town,  which  had  only  been  re- 
vived by  that  of  1763.  This  being  the  cafe,  it  was 
faid  that  they  were  integral  parts  of  the  corpora- 
tion created  by  the  ftatute  of  King  William,  and 
competent  to  hold  a  meeting  for  the  election  of  the 
48  guardians. 

On  the  other  fide,  (befides  arguments  from  expe- 
diency alfo,)  it  was  faid,  among  other  things,  that 
by  the  ftatute  of  William  the  Third, -a  power  of 

choofmg 
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choofing  48  all  at  one  time  was  only  given  for  once 
after  the  creation  of  the  corporation  j  that  fuch 
power  had  been  exercifed,  and  was  now  gone. 

LORD  MANSFIELD. 

"  The  policy  of  the  act  is  not  open  to  difcuffion. 
"  If  it  were,  I  am  opinion  that  it  is  better  to  have 
"  a  large  diftricl  than  a  fmall  one. 

"  My  great  difficulty  is,  whether  we  can  grant  a 
"  mandamus  to  rtvlve  the  corporation.  But  it 
««  feems  to  me  to  be  dlffohed.  I  confider  the  mayor 
"  and  aldermen  as  one  integral  part,  and  the  48  as 
"  another  integral  part.  The  48  muft  be  fuppofed 
"  all  gone.  The  reft  of  the  corporation  created 
"  by  the  temporary  law  is  alfo  gone  j  fo  there  is  not 
"  a  fingle  member  left, 

"•  Whether  the  revival  of  the  corporation  of  the 
"  borough  extends  to  this  power  of  choofing  the 
<c  guardians  members  of  the  other  corporation,  is  a 
"  queftion  very  different  from  the  queftion  in  Sea- 
"  ber's  cafe.  The  temporary  a6l  of  George  the 
"  Second  feems  to  fuppofe  it  would  extend  to  that 
*'  when  it  fhould  take  place.  I  fhall  not  go  upon 
"  that. 

<c  I  do  not  remember  any  inflance  of  a  mandamus 
"  for  an  integral  part.'' 

Mr.  J.  ASTON. 

"  There  is  no  inflance  of  a  mandamus  to  reftore 
"  an  integral  part.  A  mandamus  is  difcretionary, 
"  and  the  court  will  not  grant  it  in  fuch  a  cafe." 

«  Nota* 
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*  Nota.     The  court  was  of   opinion   they  could 

*  not  grant  a  mandamus  for  a  whole   integral  part, 
'  and  that  the  corporation,  which  was  to  confift  of 
c  two  integral  parts,  by  the   diflblution  of  one   of 
« ^hefe,    was  itfelf  diflblved.     But  if  the  law  were 
«  otherwife,  yet,  as  the  mandamus  is  difcretionary, 

*  the  court  would  not,  under  the  prefent  circum- 
'  ftances,  grant  it,    as  it  would  introduce  fo  much 
4  confufion.' 

P.~4i,  50.  (E).  The  words  of  the  report  of 
the  Attorney  and  Sollicitor  General,  in  1724,  in  the 
cafe  of  Tiverton  (after  talcing  notice  that  the  char- 
ter-day had  elapfed  without  theeh&ion  of  a  mayor) 
are, 

"  As  to  which  confequence  of  not  elecling  a 
"  mayor  on  the  charter-day,  Mr.  Attorney  and 
"  Sollicitor  General  humbly  certify,  that,  in  the 
"  cafe  of  Mr.  Painton,  the  late  recorder  of  Ban- 
"  bury,  for  exercifmg  the  faid  office  of  recorder,  at 
"  a  time  when  there  had  been  no  mayor  elected  for 
"  that  corporation  upon  the  charter-day,  your  Ma- 
"  jefty's  court  of  King's  Bench  were  of  opinion, 
*'  that,  the  faid  corporation  being  reduced  to  an  ab- 
**  folute  incapacity  of  acting  as  a  corporation  in 
c£  any  refpccl  whatever,  was  diflblved,  and  confe- 
"  quently,  if  there  was  no  corporation,  Mr.  Pain- 
"  ton  could  be  no  longer  recorder ;  in  which  opi- 
<c  nion  the  parties  acquiefced,  and  applied  to  your 
**  Majefty  for  a  new  charter,  and  the  faid  opinion 
*c  has  never  been  contradicted  by  any  fubfequent 
c<  refolution  or  opinion  of  that  court,  nor  by  any 

"  fuperior 
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««  fuperior  court,  and  Mr.  Attorney  and  Sollicitor 
«<  General  humbly  apprehend  this  judgment  comes 
'«  up  to,  the  prefent  cafe,  and  is  a  clear  authority  in 
"  law,  that  by  reafon  of  this  default  the  corpora- 
<c  tion  of  Tiverton  is  at  an  end.  And,  as  to  the 
««  granting  a  mandatory  writ,  they  cannot  but  think 
"  it  would  be  moft  defirable  in  the  prefent  cafe,  as 
"  tending  moft  to  the  prefervation  of  the  ancient 
"  franchifes,  provided  it  would  be  effectual  in  point 
«<  of  law  for  the  purpofe  intended.  But  that  they 
"  conceive  it  cannot  be,  becaufe  if  there  is  no  cor- 
"  poration  in  being,  there  is  nobody  to  whom  the 
"  writ  can  legally  be  directed,  or  that  can  le- 
"  gaily  execute  it  (i),  unlefs  it  is  confidered  as 
"  creating  a  corporation  for  that  purpofe,  in  which 
"  view  it  will  be  liable  to  the  fame  objections 
"  which  are  made  againft  a  new  charter  ;  for  fuch 
*<  corporation  fo  created,  muft  be  a  new  corpora- 
"  tion.  For  which  reafons,  and  confidering  the 
"  great  doubts  that  have  been  always  made  con- 
*«  cerning  this  proceeding,  there  is  juft  reafon  to 
"  fear,  that  if  your  Majefty  fhould  order  a  man- 
"  datory  writ  to  iflue  in  this  cafe,  it  might  only 
"  tend  to  lay  a  further  foundation  of  uncertainty 

(i)  The  warrant  fometimes  direfted  by  the  King  to  the 
magiftrates  of  the  former  year,  for  a  borough  in  Scotland, 
when  the  legal  day  of  election  has  been  flipped,  is  in  the  nature 
of  the  mandatory  writ,  which  it  would  feem  had  been  pro- 
pofed  in  the  cafe  of  Tiverton,  but  which  the  Attorney  and 
Sollicitcr  General  thought  could  not  be  executed.  Vide  in- 
fra, Cafe  of  Wigtown,  &c.  note  (I). 

"  and 
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**  and  confufion  in  this  borough.  And  Mr.  At- 
"  torney  and  Sollicitor  General  offer  it  as  their 
<e  opinion  upon  the  whole  matter,  that  the  fafeft 
<«  and  moft  advifeable  method  of  reftoring  to  the 
"  inhabitants  of  this  town,  the  capacity  of  a&ing 
<c  as  a  corporation,  and  the  franchifes  and  privi- 
*'  leges  which  they  formerly  enjoyed,  is  by  a  new 
"  charter  of  incorporation  and  confirmation.  For, 
"  if  the  corporation  is  diflblved,  they  conceive  no- 
"  thing  but  a  new  charter  can  reftore  it,  and,  if  it 
"  is  not  diflblved,  fuch  nev/  charter  will  not  de- 
"  prive  any  perfon  of  the  rights  which  he  claims 
"  under  the  old  corporation,  or  prevent  any  legal 
"  enquiry,  whether  the  old  corporation  be  diflblved 
"  or  not." 

(OC/*  I  am  obliged  to  the  fame  gentleman  who 
furniflied  me  with  the  note  of  the  cafe  of  the 
King  againft  the  mayor  and  aldermen  of  Colchef- 
ter,  for  the  above  copy  of  the  report  in  the  cafe 
of  Tiverton,  and  for  that  of  the  prefent  Attorney 
and  Sollicitor  General  given  in  note  (B),  and  the 
propofed  alterations  in  the  new  charter  in  note  (A). 

The  cafes  of  Banbury  and  Tiverton  gave  rife  to 
the  ftatute  of  the  nth  of  George  the  Firft,  cap.  4. 

P-  43>  51-  (F.)  It  appears,  from  the  account  of 
this  cafe  in  the  Journals,  that  evidence  was  pro- 
duced to  Ihow,  That,  feveral  of  the  men  claiming 
to  be  burgefles  had  figned  petitions  for  the  new- 
charter,  which  recited,  that  the  old  corporation  was 
diflblved  ;  That  none  of  them  had,  till  that  elec- 
tion, ever  claimed  to  aft  as  burg«rfles  after  judgment 

VOL.  II.  F    ^  o 
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of  oufter  had  been  obtained  againft  one  Roger  Phi- 
lips, in  1758 ;  that  they  had  notice  thereof,  and 
acquiefced  in  it.  By  that  judgment,  his  election* 
which  had  been  made  under  a  bye -law,  tranC- 
ferring  the  right  of  election  from  the  mayor,  bur- 
gefles,  and  commonalty,  to  the  mayor  and  common- 
council,  was  declared  illegal.  Journ.  vol.  xxxii. 
P.  763.  col.  2. 
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CASE 

Of  the  BOROUGH    of 

BEDFORD, 

In  the  County  of   BEDFORD, 


F  2  The 


The  Committee  was  chofen  on  Tuefday,  the  i4th  of 
March,  and  confifted  of  the  following  Gentlemen. 


Berkfhire 
Orkney  &Zet. 
Bucks 
Grampound 
Wiltfhire 
Yarmouth  Hts 
Dorchefter 
Steyning 
\Grantham 
Devizes 
Downton 
Northallerton 
Droitwich 


John  Elwes,  Efq.  Chairman. 
Thomas  Dundas,   Efq. 
George  Grenville,  Efq. 
Richard  Aldworth  Neville,  Efq. 
Ambrofe  Goddard,  Efq. 
Jervoife  Clarke,  Efq. 
William  Ewer,  Efq. 
Filmcr  Honywood,  Efq.         - 
Sir  Brownlow  Cuft,  Bart. 
James  Sutton,  Efq. 
John  Cooper,  Efq.  - 

Daniel  Lafcelles,  Efq. 
Andrew  Foley,  Efq. 

NOMINEES. 
Of  the  Petitioner  s, 
Lord  George  Germaine  -  Eaft  Grinfr. 

Of  the  Sitting  Members^ 
Richard  Jackfon,  Efq.          -  New  Romney 

PETITIONERS. 

Samuel  Whitbread,  Efq.    and  John  Howard,  Efq. 

Certain  Burgefles,.  Freemen,    and   Inhabitants,  being 

freeholders  of  Bedford,  and  electors  for  that  borough. 

Sitting  Members. 
Sir  William  Wake,  Bart.   Robert  Sparrow,  Efq.. 

COUNSEL 

For  the  Petitioners. 

Mr.  Lucas,  Mr.  Lee. 

For  the  BurgeJ/eS)   &c.  Petitioners. 

Mr.  Macdonald. 
For  the  Sitting  Members. 

Mr.  Eearcroft,  Mr.  Hardinge,  and   (on  Mr.  Bearcroft's 
abfence)   Mr.  Artlen. 
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Of  the  BOROUGH    of 

BEDFORD. 

WHEN  the  Committee  met,  on 
Wednefday,  the  i5th  of  March, 
the  two  petitions  were  read. 

That  of  Mr.  Whitbread  and  Mr.  How- 
ard, (befides  the  ufual  allegations,  of  the 
partiality  of  the  returning  officers  in  ad- 
mitting and  rejecting  votes,  and  that  the 
petitioners  had  a  great  majority  of  legal 
votes,  and  were  duly  elected,)  contained 
a  charge  of  bribery  againil  the  fitting 
members,  by  themfelves  or  agents  ( i ). 

Tho  other  alledged  ;  That  the  mayor, 
aldermen,  and  other  officers  of  the  bo- 
rough had,  previous  to  the  election,  got  a 
majority  of  pretended  electors  under  their 
own  influence,  with  a  defign  to  render 

(i)  Votes,  6  Dec.  1774.  p.  29,  30. 

F  3  the 
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the  election  of  the  members  for  the  bo- 
rough fubfervient  to  the  will  of  the  cor- 
poration ;  that  they  had  corruptly  made 
offers  to  one  or  more  perfons  to  procure 
them  to  be  elected,  in  confederation  of  a 
Jarge  fum  of  money  to  be  paid  to  them ; 
and  that  John  Cawne,  John  Rofe,  and 
Thomas  Howard,  the  returning  officers, 
had  been  guilty  of  corrupt,  partial,  and 
illegal  practices,  previous  to,  and  during 
the  ccurfe  of,  the  election  (ij. 

The  laft  determination  in  the  Houfe  of 
the  right  of  election  in  Bedford,  was  then, 
read,  and  is  as  follows. 

12  April,  1690,  Refolved,  "  That  the 
"  right  of  election  of  burgefles  to  ferve  in 
*'  Parliament  for  the  borough  of  Bedford 
£<  is  in  the  burgefles,  freemen,  and  inha- 
;"  bitants,  being  houfeholders  of  Bedford, 
5*  not  receiving  alms  (2)." 

(&  The  difference  between  a  burgefs  and 
a  freeman  in  Bedford  is,  that  all  the  fons 
of  a  burgefs  are  entitled  to  be  burgefles, 

(i)    Votes,  loc.  clt.  p.  30,  31. 
(a)  Journ.  vol.  x.  p.  376.  col.  2. 
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and  only  the  eldefl  fon  of  a  freeman  is  en- 
titled to  be  a  freeman.  The  magiftrates 
are  all  chofen  out  of  the  burgefles.) 

Then  the  Handing  order  of  173!-  was 
read(i). 

The  numbers  on  the  poll,  as  declared 
by  the  returning  officers,  were, 

For  Sir  William  Wake      -  527 

For  Mr.  Sparrow  517 

For  Mr.  Whitbread  429 

For  Mr.  Howard  -  402 

There  were  feveral  queftions  in  this 
cafe  upon  the  conftrudion  of  the  lad  de- 
termination, and  it  being  admitted  that, 
if  certain  reftriclions  feverally  contended 
for  by  the  different  parties  fliould  be 
holden  by  the  Committee  to  be  agreeable 
to  the  meaning  of  the  determination,  they 
muft  fucceed  ;  it  was  agreed  by  the  coun- 
fel  on  both  fides,  and  by  the  Committee, 
that  thofe  queftions  mould  be  argued  and 
decided  feparately. 

Ift  Point.]  The  counfel  for  the  peti- 
tioners contended;  That  the  expreffion, 

(!)  Supra,  vol.  i.  p.  99. 

F  4  ?  being 
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"  being  houfe/iolders  of  Bedford  "  was  to  be 
applied  as  well  to  the  burgeffes  and  free- 
men as  to   the   inhabitants ;  or,  in   other 
words,    That   non-refident   burgeffes   and 
freemen  have  no  right  to  vote. 
Their  arguments  were  as  follows. 
It  is  at  once  moft  confident  with  logic, 
and  with  grammar,  to  extend  the  reftric- 
tion  at  the  end  of  the  period  to  all  the. 
three  clafles  of  perfons  mentioned  in  the 
antecedent  part.      Accordingly,     the   re- 
ftraining  words  are  very  properly  in  the 
printed  Journals  feparated  by  a  comma 
from  the  dafs  laft  mentioned,  (viz,  "  inha- 
"  bit ants"}  to  fhew,  that  their  effect  is  not 
particularly  confined  to  the  laft  member  of 
the  fentence. 

The  reftriclion  is  reasonable  as  extended 
to  burgeffes  and  freemen  in  this  borough. 
If  it  is  juft,  that  the  reprefentativcs  of  Bed- 
ford fhould  be  chofen  by  thofe  who  have 
a  natural  relation  to  the  place,  it  is  rea- 
fonable  that  it  mould  not  be  in  the  power 
of  the  majority  of  the  corporation,  (by 
which  name  is  underftood  about  thirty 
perfons,  the  mayor,  recorder,  two  bailiffs, 

thir- 
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thirteen  common  council,  and  from  ten  to 
fifteen  aldermen),  who  have,  or  claim  the 
the  right  of  admitting  any  number  they 
pleafe  of  burgefles  and  freemen,  to  over- 
whelm and  annihilate  the  voices  of  the  in- 
habitants, by  choofing,  when  they  think 
proper,  an  indefinite  number  of  new  bur- 
gefles and  freemen,  perfed  ftrangers  to 
the  borough,  for  no  other  purpofe  but  tq 
carry  an  election. 

It  is  a  legal  reftriction,  for  fuch  a  re- 
ftriclion  has,  in  many  other  boroughs, 
been  recognized  by  exprefs  refolutions  of 
the  Houfe. 

Any  ufage^  fince  the  determination  in 
1690,  cannot  affect  the  fenfe  of  that  de- 
termination, which  muft  have  been  found- 
ed on  evidence  of  the  ufage  prior  to  that 
time  ;  and  it  can  be  fhown,  not  only  that 
no  evidence  can  be  produced  of  non-refi- 
dents  having  ever  voted  before  \  690,  but 
that,  till  then,  the  number  of  non-refident 
burgefles  and  freemen  had  always  been  fo 
fmall,  (only  now  and  then  a  country  gen- 
tleman of  diftinction,  and  chiefly  the  mem- 
bers for  the  borough,  who  were  made  free 
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by  way  of  compliment  (i),  that  their  votes 
could  never  have  been  of  any  confequence 
at  an  election  ;  and  therefore,  that  the 
Houfe,  in  making  the  determination, 
could  have  no  view  to  them. 

If  the  Houfe  had  meant  to  confine  the 
reftraint  of  being  houfeholders  merely  to 
thofe  who  vote  as  inhabitants,  they  would 
have  exprefled  themfelves  in  unequi- 
vocal terms,  fuch  as  they  have  ufed  in 
other  cafes  where  they  had  that  intention. 
They  would  have  faid,  that  the  right  of 
election  was  in  the  burgefFes,  freemen, 
find  alfo  in  the  inhabitants  being  freeholders, 
or  in  the  burgeffes,  freemen,  and  fuch  of 
the  inhabitants  as  are  houfeholders  ;  or,  to 
confine  the  reftri&ive  claufe  to  the  laft  mem- 
ber of  the  fentence,  they  would  have  ufed 
terms  like  thofe  employed  in  the  laft  de- 
termination of  the  right  of  election  ia, 
Wallingford. 

15  Dec.  1709.  Refolved,  "  That  the 
"  right  of  electing  burgefles,  to  ferve  in 
**  Parliament  for  the  borough  of  Walling- 

{j)  This  was  proved  by  the  corporation  books. 
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J*  ford,  in  the  county  of  Berks,  is  in  the 
"  mayor,  aldermen,  bailiffs,  and  eighteen 
*<  afliftants,  together  'with  the  inhabitants  of 
"  thefaid  borough,  faying  feet  and  /of,  and 
"  not  receiving  alms,  or  charity  (i).1J 

If  the  expreffiorx  "  being  houfehotters" 
is  not  to  be  carried  back  to  all  the  members 
of  the  fentence,  neither  can  the  fubfequent 
words  "  not  receiving  alms  ;"  and  then  we 
muft  fuppofe  that  the  Houfe  meant  to  de- 
clare that  burgefles  and  freemen,  even  if 
they  had  received  alms,  had  a  right  to  vote ; 
which  would  be  to  fuppofe  that  they 
thought  the  receipt  of  alms  (or  parifh  re- 
lief) no  difqualification  to  the  burgefles  and 
freemen  of  Bedford.  But  the  Committee 
will  not  adopt  fuch  a  conftrudion,  when 
they  confider  that  this  is  a  general  difqua- 
lification by  the  law  of  Parliament. 

COUNSEL  for  the  fitting  members. 
Where  the  fenfe  of  a  laft  determination 
is  doubtful,  evidence  of  ufage  may  be  pro- 
.duced  to  mew  the  true  intention  and  mean- 
ing of  the  ambiguous  words.     This  was 

(i)  Journ.  vol.  xvi.  p.  243.  col.  i.  244.  col.  I. 

done 
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done  in  two  very  recent  inftances,  tho.fe  of 
Radnor  and  Dorchefter. 

Although  it  is  true,  that  direct  evidence 
cannot  be  given  to  prove  that  non-refidents 
have  voted  in  this  borough  before  1690,  it 
can  be  fhewn  that  they  conftantly  have  at 
all  contefted  eledions  for  above  forty  years 
backwards  ;  and  evidence  of  ufage  for  fuch 
a  confiderable  number  of  years,  without 
proof  of  a  different  ufage  at  any  previous 
time,  would,  in  law,  be  a  fufficient  prefump- 
tion  to  eftablifh  an  immemorial  cuftom. 

It  has  been  admitted,  by  the  counfel  for 
the  petitioners,  that  they  cannot  bring  any 
direcl:  evidence  to  fhew  that  non-refidents 
never  voted  before  the  determination  in 
1690;  and  mere  arguments  by  implication 
and  inference  againft  the  ufage,  at  a  previ- 
ous period,  cannot  deftroy  the  force  of  di- 
re5i  evidence  of  ufage,  though  pofterior  to 
the  time  to  which  that  implication  applies. 
Dired  evidence,  therefore,  of  the  ufage  for 
non-reiidents  to  vote  Jince  the  determina- 
tion, uncontradidted  by  direct  evidence  of 
an  antecedent  contrary  ufage,  is  to  be  con- 
fidered  as  eltablifhing  fuch  ufage  previous 
to  the  determination. 

Ar- 
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Arguments,  from  convenience  or  policy, 
may  be  very  proper,  addrefled  to  the  le- 
giflature  to  perfuade  them  to  repeal  a 
law  (A),  but  they  cannot  weigh  with  a 
court  of  juftice,  in  a  cafe  where  the  fubfi fl- 
ing law,  whether  politic,  and  convenient, 
or  otherwife,  is  fixed  and  afcertained  by 
words,  whofe  fenfe,  if  they  are  of  them- 
felves  doubtful,  is  clearly  interpreted  by 
ufage.  Yet,  even  on  this  ground  of  conve- 
nience and  policy,  the  counfel  for  the  pe- 
titioners argue  againft  a  maxim  generally 
admitted  to  be  founded  in  the  principles  of 
the  conftitution ;  namely,  That  the  right 
of  election  ought  to  be  extended  as  much 
as  poflible. 

The  receipt  of  alms  is  probably  a  dif- 
qualification  by  the  common  law  of  Parlia- 
ment, but  the  words  "  not  receiving  alms" 
may,  coniiftent  with  grammatical  conftruc- 
tion,  be  carried  back  through  the  whole 
fen te nee  (i)  without  the  words,  "  being 
"  hoitje holders  ;  or,  if  it  fhould  be  thought 
that  they  cannot,  ftill,  in  order  to  entitle 

(i)  Vide  the  refolution  of  the  Committee,  infra. 

the 
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the  petitioners  to  any  benefit  from  the  ar- 
gument drawn  from  thence,  we  muft  fup- 
pofe ;  i.  That  this  difqualification  by 
alms  is  uncontrovertible  as  applied  to  bur- 
gefles  and  freemen.  2.  That  the  Houfe 
of  Commons  thought  fo  in  1690.  3. 
That  the  Houfe  at  that  time  meant  to  de- 
clare the  law  on  this  fubjed,  not  only  with 
regard  to  inhabitants,  but  alfo  with  regard 
to  burgejjes  and.  freemen. 

Now  the  general  principle,  that  alms 
difqualify  voters  of  all  defcriptions,  has  not 
been  proved,  and  will  probably  be  difputed 
in  a  fubfequent  part  of  this  cafe.  If  it 
were  admitted,  it  docs  not  follow  that  the 
Houfe  of  Commons  thought  fo  in  1 690, 
and  that  they  might  not  think,  and  intend 
to  declare,  that,  by  the  lex  loci  in  Bedford, 
only  inhabitants,  who  were  houfeholders, 
and  had  not  received  alms^  could  vote,  but 
that  all  burgejjes  and  freemen  could,  even 
if  they  had  received  alms*  And,  if  it  were 
alfo  admitted,  that  we  muft  prefume  the 
Houfe  to  have  known  the  general  principle 
on  this  fubject,  it  will  Hill  remain  to  be 
proved,  that  it  was  impoflible  for  them  to 
intend  to  declare  the  general  law  by  exprefs 
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words,  with  regard  to  thofe  who  were  en- 
titled to  vote  as  inhabitants,  and  to  leave 
the  law  to  operate,  without  any  exprefs 
declaration,  with  refpect  to  the  other  two 
clafles  of  burgej/'es  and  freemen. 

The  words  "  being  houfeholders"  cannot 
be  carried  back  to  the  two  firft  clafles  of 
voters,  without  rendering  the  mention  of 
thofe  two  clafles  fuperfluous  and  nugatory  ; 
for  to  fay,  "  That  the  right  of  election 
"  is  in  the  burgeffes  and  freemen,  being  houfe- 
"  holders,  and  in  the  inhabitants,  being  houfe- 
"  holder '/,  of  Bedford^  exprefles  no  more  than 
would  be  done  by  faying  fimply,  "  The 
c<  right  of  election  is  in  the  inhabitants,  be- 
«  ing  householders  of  Bedford." 

Arguments  from  punctuation  do  not  de- 
ferve  any  regard.  To  prevent  any  argu- 
ments of  that  fort,  points  are  never  ufed  in 
law  records  ;  if  they  were  to  be  confidered 
as  of  any  weight,  it  would  be  in  the  power 
of  every  clerk  copyift,  or  printer,  to  alter 
the  meaning  of  a  law. 

After  they  had  fpoke  in  effect  as  has 
been  juft  ftated,  the  counfel  were  directed 
to  withdraw,  and,  on  being  called  in  again, 
the  Chairman  informed  them, 

"  That 
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"  That  the  Committee  were  of  opinion* 
"  that  they  might  proceed  to  call  evidence, 
"  to  fhew  whether  burgefles  and  freemeri 
"  have  a  right  to  vote,  though  not  houfe- 
<£  holders  of  Bedford,  under  the  refolutiori 
"  of  the  Houfe  of  Commons  of  1 2  April, 
"  1690." 

An  explanation  of  this  refolution  of  the 
Committee  being  defired  by  the  counfel, 
the  Chairman  faid,  c<  It  was  meant  that 
"  they  mould  bring  evidence  of  the  ufage 
"  fubfequent  to  the  laft  determination." 

On  this,  a  number  of  witnefles,  inhabit- 
ants and  members  of  the  corporation  of 
Bedford,  were  called,  who  proved,  from 
their  own  knowledge,  that  non-refident  bur- 
gefles and  freemen  had  voted  at  different 
contefted  elections,  ever  fmce  the  year  1730. 
They  fwore  likewife  to  conftant  uncontro- 
verted  reputation. 

The  counfel  for  the  fitting  members 
were  proceeding  to  bring  more  evidence  to 
the  fame  purpofe,  but  they  were  informed 
by  the  Chairman, 

"  That  the  Committee  were  fatisfied  of 
*'  the  ufage  fmce  1730.'* 

No 
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No  evidence  was  given  on  the  part  of  the 
petitioners  to  fhew,  that,  at  any  previous 
period,  the  ufage  was  that  non-refident 
burgefTes  and  freemen  were  not  admitted 
to  vote. 

Before  the  Committee  came  to  any  re- 
folution  on  this  queflion  of  non-refidencyi 
the  counfel  for  the  petitioners  entered  up- 
on other  two  grounds  of  objection,  which 
affected  all  the  votes  liable  to  the  former. 

The  firft  was,  That  they  were  honorary 
burgefles  and  freemen. 

The  fecond,  That  they  were  occafional. 

lid.  Point.]  On  the  firft  of  thofe  two 
heads  they  contended,  That  the  corporation^ 
of  Bedford  could  not  admit  burgefles  or  free- 
men, uhlefs  perfons  who  had  either  an  ante- 
cedent inchoate  right  by  birth  or  fervitude, 
or  who  had  acquired  fuch  a  right  by  redemp- 
tion ;  that  is,  by  paying  a  real  fubftantial 
cbhfideratiori  in  money  for  their  freedom. 
That  honorary  burgefles  arid  freemen, 
therefore,  were  in  facT:  neither  burgefles  nor 
flreemen,  and  could  have  no  right  to  vote. 

To  prove  this  pofition  they  produced  the 
following  evidence : 

VOL.  IL  G  j*Two 
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1.  Two  bye-laws;  one  of  1562,  and  an^ 
other  of  1612.     The  firfl  of  thofe  applied 
rather  to  the  point  of  non-refidency.    The 
fecond  ordains,  "  That  there  fhall  be  nofo- 
'*  reigner  admitted  to  be  a  freeman,  unlefs 
"  under  fpecial  circumftances  (there  men- 
"•  tioned  ;)  and  that  if  fuch  foreigner  be 
"  allowed,  he   fhall  pay  five  pounds  for 
"  his  freedom  unto  the  chamberlains  for 
"vthe    time  being,    to    the    uie    of   the 
"  mayor,    bailiffs,    burgeffesj    and   com- 
"  inonalty." 

2.  Entries  of  a  variety  of  admiffions  on 
the  payment  of  fines  of  different  amount, 
from  forty  {hillings  to  fifteen  and  twenty 
pounds,    over    and   above    the  admiffion 
fees.     In  many  of  thofe  inftances,  a  con- 
dition is  annexed   to  the  order  for   ad- 
miffion, that  if  the  party  do  not  find  fure- 
ties.  for  the  payment  of  his  fine,  or  actu- 
ally pay  it  within  a  limited  time,  the  ad- 
miffion fhall  be  void. 

3.  Certain  entries  of  the  admiffions  of 
perfons  in  the  time  of  the  Republic,  and 
fubfequent  entries,  after  the  Reftoration, 
declaring  thofe  admiffions  to  be  illegal. 

12  Aug. 
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12  Aug.  1656.  Major-General  Boteler, 
Cockayne,  Carter,  Whitbread,  and  Wag- 
ftaffe  were  admitted  gratis  to  their  free- 
dom. 

15  Oct.  1660.  The  jury  find 'with  re- 
gard to  thofe  perfons,  "  Quia  contra* jura, 
"  conjuetudines*  &  privilegia  ejufdem  villa 
"  introdutti  fuere)  per  vim  fraud  em  &  fur- 
"  reptitie,  eos  fore  nullos  de  gilda^fed  extra- 
"  neos  &  forinfecos" 

From  comparing  thefe  two  entries,  they 
argued,  that  the  circumftance  of  not  pay- 
ing any  fine  was  what  was  againft  the 
laws,  citftoms,  and  privileges  of  Bedford  in 
the  admifiions  in  1656.  x 

It  appeared  that,  in  1769,  when  above 
500  of  the  freemen  objected  to  as  non-refi- 
dent,  and  now  as  honorary,  were  made, 
they  only  paid  one  guinea  including  ad- 
miflion  fees  ;  and  it  was  proved  that,  at 
that  very  time,  the  corporation  had  obliged 
feveral  tradefmen,  inhabitants  of  the  town, 
to  pay  five  guineas  for  their  freedom. 

The   counfcl   for  the  fitting  members 

produced,  on  the  other  hand,  a  great  many 

entries  in  the  corporation  books,  beginning 

G2  in 
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in  1654,  of  orders  for  the  admiflion  of 
perfons  who  had  no  previous  title,  "  with- 
"  out  the  payment  of  any  fine  or  prejlation 
"to  the  chamber,  or  even  of  the  ufual 
"  fees ;"  and  many  others,  when  the  fines 
\vere  of  various,  and  very  fmall  amount, 
down  to  fourteen  fhillings. 

(o^  The  inftance  in   1654,   was  the  ad- 
miflion of  Sir  Bulftrode  Whitelock.) 
They  then  argued  as  follows  : 
If  it  was  thought  that  the  perfons  ad- 
mitted in  1769  were  not  legal  freemen, 
why  were  they   not  proceeded  againft  at 
law,  by  informations  in  the  nature  of  Quo 
waranto  ?  From  that  time  till  now  their 
right  to  their  freedom  has  not  been  im- 
peached ;  and,  although  this  Committee  is 
competent  to  the  decifion  of  any  prelimi- 
minary  queftion  which  may  lead  to  the  ul- 
timate determination  of  the  merits  of  the 
election,  yet  they  will  not  enter  into  an  en- 
quiry about  corporate  rights,    when   the 
parties  have  had  full  time  to  try  them  in 
the  court  particularly  appropriated  to  fuch 
queftions,  and  have  not  done  it.     In  the 
eafe    of    Shrewfbury,      the      Committee 

would 


•    BEDFORD.         85 

would  not  go  into  fuch  an  enquiry.  There, 
indeed,  there  had  been  two  verdicts  at  law 
on  the  queflion(i).  But,  where  there  has 
been  time  to  try  the  matter  at  law,  it  is  fair 
to  conclude,  that  the  party  who  has  not  taken 
advantage  of  the  opportunity,  had  good 
reafon  to  think  that  the  attempt  would 
have  been  fruitlefs.  One  method  of  fetting 
afide  all  the  freemen  made  in  1769  at  one 
ftroke  was  tried,  for  an  information  was 
moved  for,  and  obtained,  againft  Heaven, 
the  mayor  of  that  year.  If  he  had  not 
been  a  legal  mayor,  all  their  admiflions 
would  have  been  illegal.  But,  after  long 
confultations  of  fome  of  the  ableft  counfel 
in  Weilminfter-hall,  it  was  thought  ad- 
vifeable  to  drop  the  profecution. 

It  is  not  contended  that  the  election  of 
honorary  freemen  is  contrary  to  any  general 
principle  of  law.  Indeed  in  many  bo- 
roughs, as  Gloucefter,  Cambridge,  &c.  the 
right  of  making  fuch  freemen  has  been  re- 
cognized by  the  Houfe,  and  they  vote  at 
all  eledions  ;  but  the  counfel  for  the  petir 

(i)  Vide fupra,  vol.  i.  Cafe  of  Shrewfbury. 

G  3  tioner* 
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tionefs  infift  that,  by  the  particular  /aw  of 
Bedford,  perfons  who  have  not  inchoate 
titles  cannot  be  admitted  to  the  freedom  of 
the  place,  unlefs  on  the  payment  of  a  fort 
of  cujlomary  fine.  Now,  one  of  the  firft 
requifites  of  a  cuftom  is  certainty,  and  here 
they  themfelves  have  fhewn  that  the  fine 
paid  has  been  different  in  almoft  every 
different  inftance. 

If  the  bye-laws,  on  which  they  rely, 
fhould  be  thought  to  apply  to  this  queftion, 
yet  being  merely  regulations  made  by  the 
corporation  to  controul  their  own  difcre-^ 
tion,  it  was  in  the  power  of  the  corpora- 
tion to  repeal  them  ;  and  this  they  have 
virtually  done  r-y  acting  afterwards  with- 
out any  regard  to  them,  as  has  been 
proved  by  the  numerous  inftances  of  their 
exercifiog  the  right  of  making  honorary 
freemen,  or  freemen  by  favour,  for  above 
a  century,  down  to  the  prefent  time. 

It  cannot  be  ferioufly  thought  that,  in 
the  entry  of  1660,  with  regard  to  the  re- 
fcinding  the  'admiffions  of  Boteler  and  the 
others,  the  words  u  contra  jura^  ccnjuetudi- 

^  ties 
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*'  nes,  &  privilegia"  mean,  that  they  were 
admitted  contrary  to  a  fpecific  cuftom.  of 
paying  a  fine.  If  that  had  been  meant,  the 
cuftom  would  have  been  fpecially  dated, 
and  not  in  general  expreffions,  which  are 
evidently  mere  words  of  courfe.  It  is 
pretty  clear,  when  we  confider  who  thofe 
perfdns  were,  and  compare  the  fituation  of 
things  at  the  different  aeras  of  1654  and 
1660,  that  they  were  turned  out,  becaufe 
their  party  was  no  longer  uppermoft,  and 
that  the  "  vis,"  "fraus"  and  "  fur rep- 
"  title"  only  mean  to  convey  a  declara- 
tion that  the  corporation  had  admitted 
them  through  influence  and  .compuliioiV. 

Hid  Point.]  The  counfel  for  the  peti- 
tioners next  contended,  That  the  votes  of 
thofe  who  had  been  objected  to  as  non- 
rejidcnt  and  as  honorary  burgeffes  or  free- 
men, were  alfo  void  as  being  occafwnaL 

(c3-  They  had  all  been  made  above  a 
year  before  the  election,  fo  that  none  of 
them  were  affected  by  the  Durham 
aft.) 

They  faid, 

G  4  Occa- 
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( i )  Occafionality  is  fatal  to  all  votes,  by: 
the  common  law  of  Parliament.  Before 
the  ftatute  of  the  3d  of  George  the  Third, 
cap.  15,  there  was  no  limitation  in  point 
of  time,  with  regard  to  occafional  free- 
men, but  if  a  man  acquired  his  freedom 
merely  for  the  purpofe  of  voting  at  an 
election,  although  more  than  a  year  be- 
fore that  ele£ion,  his  vote,  on  thit  occa- 
iion,  was  fraudulent  and  void.  Now 
when  a  ftatute  is  made  declaratory  of  the 
common  law,  and  only  fuperadds  new  pe- 
nalties to  the  infringement  of  that  law, 
within  a  certain  time,  or  under  fpecial  cir- 
cumftancesj  fuch  ftatute  is  only  cumula- 
tive, and  does  not  take  away  the  common 
law,  or  alter  it,  farther  than  by  enforcing 
it  for  thd  limited  time  or  under  the  par- 
ticular circumftances  when  the  ftatutory 
penalties  are  made  to  attach.  Therefore, 
though  the  ftatute  of  George  the  Third 
enacts,  that  a  freeman,  who  has  not  been 
admitted  twelve  kalendar  months  before  thq 
election,  fhall  not  prefume  to  vote,  under 

(i)  Videfupra,  Cafes  of  Downton,  Briftolj  vol.  i. 
and  of  Helleftonj  vol.  ii, 

a  ccr- 
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a  certain  penalty,  unlefs  he  have  an  ante- 
cedent title  by  birth,  marriage,  or  fervi- 
tude,  and  that  if  he  prefume  fo  to  do  his 
vote  mall  be  void,  the  common  law  dif- 
qualification  flill  remains  as  to  occafional 
freemen  of  longer  ftanding  than  a  year. 
The  difference  is  this :  within  the  year, 
the  ftatute  prefumes  the  occafionality,  and 
makes  it  unneceffary  to  prove  it,  whereas, 
beyond  the  year,  it  lies  upon  the  perfon 
who  makes  the  objection  of  occafionality 
to  prove  it,  according  to  the  general  max- 
im, that  fraud  is  not  to  be  prefumed. 

The  counfel  for  the  fitting  members 
admitted,  that  the  perfons  whofe  votes 
were  objected  to,  had  been  made  free  of 
the  town  of  Bedford  for  the  purpofe  of 
voting  at  the  election  for  that  place.  But 
they  contended, 

That  to  conftitute  a  difqualification  by 
occafionality,  the  freemen  mull  have 
been  admitted  to  ferve  the  purpofe  of 
fome  particular  candidate,  or  candidates, 
which  was  the  cafe  at  Durham  on  the  oc- 
pafion  which  gave  rife  to  the  act  of  the 
3d  of  the  prefent  King ;  that  there  was 

no 
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no  fuch  purpofe  in  view  when  thofe  free- 
men we're  made,  (moft  of  them  in  1769), 
the  prefent  fitting  members  not  having 
been  then  thought  of  by  any  body  for 
candidates ;  and,  befides,  they  did  not  af- 
fent  to  the  pofition  of  the  counfel  for  the 
petitioners,  but  on  the  contrary  were  clear 
that,  though  at  common  law  there  was  no 
limited  time  to  which  the  occafionality  of 
freemen  was  restrained,  yet,  by  the  fta- 
tute,  the  legiilature  had  drawn  the  line 
beyond  which,  fince  the  time  when  thatfta- 
tute  pafled:  this  objection  cannot  be  made. 

In  reply*  the  counfel  for  the  petitioners, 
befides  enforcing  their  former  arguments, 
obferved, 

That  the  meaning  of  occafionality  can- 
not be  confined  to  the  intention  of  ferving 
particular  candidates,  for  that  the  freemen 
who  are  made  at  any  time  lefs  than  twelve 
months  before  the  election,  are,  by  the  fta- 
tute,  denominated  occafional;  and,  yet,  in 
many  inftances,  it  is  not  known  who  the  can- 
didates will  be  till  very  near  the  time  of  the 
election,  efpecially  in  the  cafe  of  a  vacancy 
occafioned  by  any  unforefeen  event. 

The 
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The  counfel  being  directed  to  withdraw, 
the  Committee  deliberated  for  a  confider- 
able  time,  and  when  they  were  again 
called  in,  the  Chairman  faid  he  was  di- 
rected to  inform  them, 

**  That  the  Committee  were  of  opinion, 
"  that  the  words,  "  being  houfeholders  of 
"  Bedford"  contained  in  the  refolution  of 
"  the  Houfe  of  Commons  of  12  April, 
"  1690,  do  not  refer  to  the  burgejjes  and 
"  freemen*  but  to  the  inhabitants  only." 

The  Chairman  likewife  faid,  (though 
not  in  the  formal  words  of  a  refolution,) 

"  That  the  Committee  were  clear  in 
"  their  opinion,  that  the  objection  of  oc- 
"  calionality  did  not  lie  againft  free- 
"  men  made  above  a  year  before  the  elec- 
"  tion." 

They  delivered  no  opinion  concerning 
the  right  of  the  corporation  to  make  hono- 
rary burgeffes  and  freemen  ;  but,  as  that 
objection,  if  the  Committee  had  thought 
it  valid,  would  have  annulled  the  votes  of 
all  thofe  who  were  objected  to  as  occajional 
and  as  non-refident  \  and  as  their  votes 
were,  after  this,  preliminary  decifion,  con- 

fidered 
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fidered  by  the  counfel  on  both  fides,  in 
their  fubfequent  arguments,  as  eflablifhed, 
and  were  admitted  to  be  neceflary  in  order 
to  give  Sir  William  Wake  a  majority  ( j ) 
on  the  poll,  it  follows  necefTarily,  that 
the  Committee  were  of  opinion,  that  fuch 
honorary  burgefTes  aqd  freemen  are  legal 
members  of  this  borough. 

.  (c3-  The  feeming  want  of  precifion  in  the 
determination  of  the  Committee  on  thofe 
three  diftinc~t  heads,  muft  have  arifen  in 
fome  meafure  from  the  counfel  for  the  pe- 
titioners having  gone  from  the  queftion  of 
non-refidency  upon  the  other  two,  before 
the  Committee  had  decided  the  firft.) 

The  counfel  for  the  petitioners  having 
failed  in  the  firft  part  of  their  cafe,  pro- 
ceeded to  another  queftion,  which  was, 

IVth  Point.]  Whether  perfons  having 
received  of  a  charity  called  Harpur's  cha- 
rity, within  a  year  (B)  before  the  election, 
were  entitle'^  to  vote,  or  whether  fuch  per- 
fons are  difqualified  under  the  words,  "  re- 
s' ceivm^  alms"  in  the  laft  determination. 

(i)  See  the  Determination  in  his  favour,  infra. 

A  great 
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A  great  number  of  perfons  in  that  predi- 
cament had  tendered  their  votes  for  Mr. 
Whitbread  and  Mr.  Howard,  and  were 
rejected  by  the  returning  officers. 

The  evidence  produced  on  this  fubjecl: 
was  as  follows. 

By  letters  patent,  bearing  date  the  I5th 
of   Auguft,    '555>     King    Edward    the 
Hxth   gave  licence  to   the  mayor,   bail- 
iffs,    burgefles,      and     commonalty     of 
the   town  of  Bedford,    to   erecl:  a  free- 
fchool,   having  a  mafter    and   an  uftier, 
to  be  nominated  by  the  mafters  and  war- 
dens of  New  College,  Oxford,   and  gave 
them  liberty  to  acquire   lands,    &c.    to 
to  the  clear  yearly  value  of  forty  pounds ; 
to  hold  to  them,  the  mayor,  bailiffs,  &c. 
for  the  fuftentation  of  the  faid  mafter  and 
ufher,  for   the  marriage  of    poor   maids 
of    the    faid    town,     for    poor    children 
there  to  be  nourifhed  and  informed,  and 
alfo,  u  T^he  Surplufage  coming  or  remaining 
"  of  the  premifes  to  dijlribute  in  alms  to 
"  the  poor  of  the  faid  town  for  the  time 
««  'being" 

Sir 
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Sir  William  Harpur,  in  confequence  of 
thofe  letters  patent,  did,  in  1566,  grant 
certain  lands  and  houfes  in  Bedford,  and 
alfo  thirteen  acres  and  one  rood  of  mea- 
dow, in  the  parifh  of  Saint  Andrew,  Hoi- 
born,  in  the  county  of  Middlefex,  to  the 
faid  mayor,  &c.  for  the  fomentation  of  the 
faid  matter  and  ufher,  for  the  marriage  of 
pocr  maids  of  the  faid  town,  and  for  poor 
children  there  to  be  nourifhed  and  in- 
formed, "  according  to  the  form  of  the  faid 
"  letters  patent" 

Thefe  thirteen  acres  and  a  rood,  were, 
foon  after,  reduced  by  encroachments  to 
twelves  acres,  one  rgod,  and  thirteen  poles. 

About  the  year  1668,  the  corporation 
let'them  for  a  term  of  forty-one  years,  at 
the  annual  rent  of  ninety  nine  pounds* 
The  expiration  of  that  leafe  would  have 
fallen  of  courfe  in  the  year  1709. 

In  1684,  a  reverfionary  leafe  was  grant- 
ed for  the  further  term  of  fifty-one  years, 
to  commence  at  the  expiration  of  the 
former,  and  at  the  yearly  rent  of  one 
hundred  and  fifty  pounds. 

Under 
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Under  thofe,  and  other  derivative  leafes, 
the  following  ftreets,  &c.  Bedford- Street, 
Bedford- Row,  Bedford -Court,  Prince's- 
Street,  Theobald's  -  Row,  North  -  Street, 
Eaft-Street,  LambYconduit-Street,  Queen- 
Street,  Eagle-Street,  and  other  ilreets  and 
courts,  in  the  parifhes  of  St.  Andrew,  Hoi- 
born,  and  of  St.  George,  Queen -Square, 
were  built  and  ereded. 

By  this  means,  the  eftate  was,  at  the 
expiration  of  the  term  of  fifty- one  years, 
which  happened  in  1761,  encreafed  to  a 
great  value ;  and  it  became  expedient  ta 
have  an  acl  of  Parliament  pafled,  to  regu- 
late the  management,  and  appropriation 
of  the  revenues. 

Accordingly,  in   the  year  176-,  an  act 
-pafled  for  that  purpofe,  which,  (after  re- 
gulating the  amount  of  the  falaries  of  the 
matter  and  ufher,  the  fums  to  be  given 
for  portioning  poor  maids,   and  a  fum  to 
be  applied  yearly  for  apprenticing  poor 
children,    befides    other     neceflary    ex- 
pences)  ;   enadts,    "  That  the  furplufage 
14  of  the  rents  and  profits  fhall  be  diftri- 
"  buted  in  alms  to  the  poor  of  the  faid 

"  town, 
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"  town,  for  the  relief  and  fupport  of  poor 
"  decayed  houfe- keepers,  and  other  pro- 
"  per  objeds." 

In  the  original  bill,  there  was  the  fol- 
lowing provifo;  "  That  no  freemen  or 
"  inhabitants  of  the  faid  town  of  Bedford, 
",  receiving  benefit  from  the  faid  charity 
"  eftate,  in  any  manner  whatever,  fhall 
"  thereby  be  difqualified  from  voting  fof 
"  members  of  Parliament  for  the  faid 
"  town  of  Bedford." 

This  claufe  was  at  the  third  reading, 
(on  an  amendment  for  that  purpofe  being 
moved)  left  out  of  the  ad. 

By  the  ac~t,  a  certain  number  of  truf- 
tees  are  added  to  thofe  who  were  fo  by 
the  original  foundation,  as  members  of 
the  corporation. 

Such  being  the  nature  of  this  charity, 
it  was  proved,  by  a  great  number  of  wit- 
nefles  (feveral  of  whom  had  been  truftees 
of  the  charity,  and  overfeers  of  the  poor, 
and  fome, .  agents  at  elections) ;  That  this 
charity  has  been  diftributed  to  many  per- 
fons  who  paid  to  church  and  poor ;  That 
about  three  fourths  of  thofe  who  had  re- 
ceived 
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£eived  it  at  the  laft  diflribution,  paid  the 
parifh  taxes,  forhe  of  them  to  the  amount 
of  nine  ihillings  ;  That  it  has  always  been 
given  to  middling  fort  of  people,  without 
follicitation  on  their  part ;  That  it  has 
always  been  confidered,  in  Bedford,  as  a 
a  fort  of  donation^  and  diftinguifhed  from 
parifh  pay,  the  charity  being  called  Hall- 
money,  (becaufe  it  is  diftributed  at  the 
common-hall)  and  the  parifh  pay  collec- 
tion. One  Negufs,  (a  perfon  of  fifty  years 
of  age)  fwore  particularly  to  a  man  who 
rents  eighteen  pounds  a  year,  and  yet  re- 
ceived the  charity  ;  and  to  another  who 
received  it,  although  he  paid  nine  fhillings 
a  year  to  the  parifh  of  which  he  (Negufs) 
is  overfeer.  The  fame  wimefs  fwore,  that 
his  own  father  died  nineteen  years  ago, 
aged  feventy,  and  that  he  had  heard  him 
fay,  that  he  had  received  the  charity  con- 
ftantly  from  the  firft  year  of  his  marriage, 
and  that  he  had  voted  at  Sambroke's 
election,  in  1730,  and  at  other  elections, 
and  that  no  objection  was  ever  made  to 
his  vote. 

VOL.  II,  H 
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All  the  witneffes  faid,  That,  till  the 
laft  election,  they  had  never  heard  the 
right  of  Harpur's  charity  men  to  vote 
called  in  queftion ;  That  it  was  always 
underftood  they  had  a  right ;  That  many, 
to  their  knowledge,  had  voted  at  every 
co'ntefted  election  which  they  recollected. 
(The  names  of  feveral  were  fpecified.) 
That  the  votes  of  perfons  receiving  parifti 
pay  had  always  been  rejected,  and  that, 
to  know  whether  any  perfon  had  received 
it,  recourfe  was  always  had  to  the  parifli 
books ;  but  that,  when  this  objection  of 
Harpur's  charity  was  ftarted  at  the  laft 
election,  it  aftonifhed  every  body. 

The  counfel  for  the  fitting  members 
faid,  they  could  not  call  any  witnefles  to 
contradict  or  difprove  thofe  facts. 

COUNSEL  for  the  petitioners. 

It  is  clear,  from  the  nature  of  the  cha- 
rity, and  from  the  words  of  the  refblution, 
as.  interpreted  by  the  ufage  which  has 
beea  proved,,  and  not  contradicted,  that 
the  charity  in  queftion  does  no.t  difqua- 
llfy. 

That 
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That  charities  of  this  fort  do  not  ne- 
ceffarily  difqualify,  by  the  common  law 
of  Parliament,  is  proved  by  the  cafe  of 
Coventry. 

24th  February,  170^.  It  was  refolved, 
"  That  the  freemen  of  Coventry  receiv- 
"  ing  alms,  or  charity,  have  no  right  to 
"  vote  in  the  election  of  citizens,  toferve  in 
"  Parliament  for  the  city  of  Coventry  (i )." 

Yet,  though  the  very  word  "  cha- 
"  r/Vy  is  ufed  in  that  difqualifying 
refolution,  the  Houfe  afterwards  deter- 
mined, on  the  ift  and  3d  of  March,  170^, 
"  That  Sir  Thomas  White's  gift  (2),  and 
*c  Thomas  Wheatly's  gift  (3),  do  not  dif- 
44  qualify."  Both  which  charities  are 
exactly  analogous  to  that  now  under  the 
confideration  of  the  Committee. 

In  general,  where,  by  the  ufage  of 
the  place,  perfons  receiving  relief  from 
the  revenues  of  particular  charities  are 
difqualified,  the  Houfe,  in  determining 
the  right  of  election  in  that  place,  has 

(1)  Journ.vol.  xiii.  p.  763.  col.  r. 

(2)  Journ.  vol.  xvi.  p.  129   col.  2. 

(3)  Journ.  fame  vol.  p.  135.  col.  i. 

H  2  inferred 
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inferted  the  word  "  charity"  in  the  dif- 
qualifying  part  of  the  refolution.  The 
cafe  of  Taunton  is  particularly  ftrong  to 
fhow  that  the  word  "  alms"  alone  does 
not,  in  the  language  of  Parliament,  com- 
prehend particular  charities  (i). 

There  are,  to  be  fure,  cafes  to  be  found 
in  the  Journals,  where  it  has  been  deter- 
mined that  charities  founded  by  private 
perfons  difqualify,  although  the  word 
"  alms'*  only  has  been  ufed  in  the  refo- 
lution declaring  the  right  of  election ;  but 
there  are  none,  where  it  has  been  fo  hold- 
en,  when  the  ufage  had  been  (as  in  the 
prefent  cafe)  proved  to  be  in  favour  of  the 
votes  of  men  receiving  fuch  charities. 

That,  in  tne  prefent  cafe,  in  the  de- 
termination of  1690,  the  Houfe,  by  the 
word  "  alms"  meant  only  parifh  relief, 
will  appear  from  an  attentive  examina- 
tion of  the  evidence  on  which  the  deter- 
mination was  formed.  The  evidence  then 
produced  was,  a  declaration  of  the  com- 
mon-council, bearing  date  the  igth  of 

( i )  Supra,  vol.  i. 

Decembar 
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December,  1687,  "  That  every  inhabi- 
"  tant,  not  taking  collection,  nor  being 
"  fojourner,  hath  a  vote  (i)." — Now  "  col- 
"  leftion"  has  been  proved  to  be  the  term 
by  which  parifh  pay  is  fpecially  diftin- 
guifhed  to  this  day  in  Bedford  (2).  It  is 
a  term  familiar  to  the  legiflature  in  that 
fenfe,  as  appears  by  a  great  variety  of  fta- 
tutes,  27  Hen.  VJII.  cap.  25.  i  Edw. 
VI.  cap.  3.  5  and  6  Edw.  VI.  cap.  2.  5 
Eliz.  cap.  3.  i7Geo.  II.  cap.  3.  §  i.  la- 
deed,  one  of  the  firft  ftatutory  modes  of 
relieving  the  poor,  before  the  act  of  the 
43d  of  Elizabeth,  was  literally  by  col- 
lection made  on  Sundays  in  the  parifh 
church  (3). 

The  reafons  why  many  think  that  alms 
or  parijh  collection  difqualify  by  the  com- 
mon law,  and  that  the  refolutions  of 
the  Houfe  where  they  are  mentioned,  are 
only  declaratory  of  that  law,  do  not  ap- 
ply to  the  charity  in  queftion.  Thofe 
reafons  are,  that  men  who  are  obliged  to 

(1)  Journ.  vol.  xvi.  p.  376.  col.  i. 

(2)  Supra,  p.  97. 

(3)  27  Hen.  VIII.  cap.  25.  i  Edw.  VI.  cap.  3, 

H  3  truft 
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truft  to  the  parifh  for  their  fuftenance, 
would  not  be  able  to  contribute  to  the 
wages  of  their  members,  and  that  fuch 
indigent  perfons  can  have  no  independent 
will  of  their  own,  and  cannot  give  a  free 
fuffrage.  The  major  part  of  thofe  who 
received  Harpur's  charity,  have  been 
proved  to  be  in  circumftances  fufficiently 
eafy  to  contribute  to  the  maintenance  of 
others,  and  to  pay  both  to  church  and 
poor  (ij. 

COUNSEL  for  the  fitting  members. 

"  Alms"  is  certainly  a  generic  word8 
comprehending  every  fpecies  of  pecu- 
niary relief  beftowed  on  the  poor  for 
their  fuftenance,  and  when  "  charity"  is 
ufed  to  fignify  fuch  relief,  the  two  words 
are  convertible  and  fynonimous.  This 
appears  by  the  very  etymology  of  (talms,'* 
which  is  taken  from  the  French  word 
"  aumones^  anciently  written  c<  almofnes"- 
and  that  from  the  Greek  word  "  EAE^JUO- 
,"  which  is  thus  defined  by  the 


(i)  Supra,  p?  96,  97. 

gram- 
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grammarians,  "  Omne  beneficium  quo  cala- 
"  mitofos  profi'qitimur^  The  word  "  alms" 
is  ufed  to  exprefs  the  part  of  Harpur's 
charity  which  was  to  be  diftributed  to 
the  poor,  both  in  the  letters  patent  of 
Edward  the  Sixth,  and  in  the  ac~l  of  Par- 
liament of  the  prefent  King;  and  by  fe- 
veral  orders  of  the  truftees  for  the  diftri- 
bution  of  the  money  fmce  the  ftatute, 
they  themfelves  call  it  "  alms?  One  of 
thofe  orders  of  3  ift  Dec.  1770,  is,  "  That 
4C  2oc  1.  the  furplus  of  the  Bedford  charity? 
*'  be  diftributed  in  alms  to  the  poor." 
{&  This  was  read  from  the  books  of  the 
charity.) 

If  "  collection'  is  the  expreffion,  which, 
by  the  cuftom  of  Bedford,  is  peculiarly 
appropriated  to  parifo  relief  in  that  place, 
the  Houfe,  in  1690,  if  they  had  meant 
that  no  other  fort  of  charity  difqualified 
there,  would  have  made  ufe  of  that  word. 
We  may  therefore  infer  that,  by  chooiing 
to  employ  another  word,  they  meant  a 
different,  and  more  general,  difqualifica- 
tioo. 

H  4  In 
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In  the  cafe  of  many  boroughs,  where 
the  Houfe  had  declared  the  right  of  elec- 
tion to  be  in  perfons  not  receiving  alms>t 
they  have,  on  fubfequent  occafions,  de- 
cided that  the  receipt  of  charities,  like  that 
now  under  confideration,  are  within  the 
difqualification. 

28  January,  169^,  Refolved,  "That 
*'  the  right  of  election  of  burgefles,  to 
4<  ferve  in  Parliament  for  the  borough  of 
^  Aylifbury,  in  the  county  of  Bucks,  is 
"  in  all  the  houfeholders  of  the  faid  bo- 
*'  rough,  not  receiving  alms  (i).J> 

7  February,  169-*,  Refolved,  ft  That 
^  all  perfons  receiving  aims  within  the 
*'  borough  of  Aylefbury,  purfuant  to  the 
*'  will  of  Mr.  Bedford ;  or  any  other  per- 
*'  fons  receiving  any  other  charity,  an- 
"  nually  diftributed  within  the  fame  town; 
"  are,  in  refpecl  thereof^  difabled  to  vote 
<c  in  the  election  of  burgefles  to  ferve  ia 
"  Parliament  for  the  faid  borough  (2)."- 

(1)  Journ.  vol.  xl.  p.  419.  col.  2. 

(2)  Journ.  vol.  xii.  p.  490,  col.  2. 
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Mr.  Bedford's  charity  in  Aylefbury,  is 
exactly  fimilar  to  Sir  William  Harpur's 
(C).  It  is  obfervable,  that,  in  this  laft 
resolution,  the  Houfe  ufe  "  alms"  and 
"  charity^  as  words  importing  exactly  the 
fame  thing. 

2  December,  1708,  Refolved,  <c  That 
«'  the  right  of  electing  burgefies,  to  ferve 
"  in  Parliament  for  the  borough  of  Read- 
"  ing,  in  the  county  of  Berks,  is  in  the 
'«  freemen,  and  inhabitants ;  fuch  free- 
«'  men  not  receiving  alms,  and  fuch  inha- 
"  bitants  paying  fcot  and  lot  (i)." 

4  December,  1708,  "  A  motion  being 
«c  made,  and  the  queftion  being  put,  that 
*'  fuch  perfons,  as  have,  within  two  years 
<*  laft,  received  KtndricJPs  charity,  or  any 
"  other  annual  charity,  diftributed  in  the 
"  borough  of  Reading,  have  a  right  to 
«'  vote  in  elections  of  burgeffes,  to  ferve 
"  in  Parliament  for  the  faid  borough; — 
"  It  pafled  in  the  negative  (2)." 

By  the  ftatute  for  regulating  elections 
in  the  city  of  London,  perfons  having  re- 

(1)  Journ,  vol.  xvi.  p.  26.  col.  2. 

(2)  Same  vol.  p.  27.  cd.  i, 

ceived 
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ceived  alms  within  two  years,  are  difabled 
from  voting  ;  and  thofe  who  are  acquaint- 
ed with  the  practice  in  the  city,  know  that 
thofe  words  of  the  ftatute  have  been  con- 
ftantly  underftood,  and  conftrued,  to  ex> 
tend  to  all  charities. 

If  the  Houfe  has,  on  fome  occafions, 
drawn  a  line  between  alms  and  charities^ 
by  making  a  diftinclion  where  there  is  no 
difference,  this  is  to  be  afcribed  to  motives 
which  are  too  well  known  to  have  often 
influenced  the  former  judicature  in  decid- 
ing the  rights  of  eledion.  But  thofe 
cafes,  (although  the  decifions  of  them  may 
be  conclufive  in  the  particular  places  with 
regard  to  which  they  were  made,  in  confe- 
quence  of  the  ftatute  of  George  the  Se- 
cond (i),)  are  not  certainly  of  a  fort  to 
direct  the  judgment  of  Committees  in 
other  cafes  where  their  authority  is  not 
binding. 

In  many  instances  where  the  words 
"  alms"  and  '*  charity"  are  both  ufed,  we 
are  to  confider  it  as  mere  tautology,  a 

(i)  2  Geo.  II.  c?p.  24. 

thing 
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thing  not  very  uncommon  in  parliament- 
tary  language. 

Jf  "  alms,*'  according  to  the  fair  mean- 
ing of  the  word,    includes  all  charities ;  if 
fuch  an  interpretation  of  it  is  authorifed  by 
the  fober  and  reafonable  decifions  of  the 
Houfe  ;   and  if  Harpurs  charity  has  been 
particularly  fo  denominated   by  the  foun- 
der, (fince  in  his  deed  of  gift  he  refers  to 
the  letters  patent  where  alms  is  the  only 
word  ufed)   by  the  legiflature,   and  by  the 
truftees  of  the  chanty,  we  muft  infer,  firft, 
that  all  charities  were  meant  in  the  deter- 
mination of  1690;  and,  fecondly,  that  this 
pharity  more  particularly  muft  be  conftrued 
to  be  within  the  meaning  of  that  determi- 
nation :   but,  if  this  is  fo,   the  ufage,   of 
which  evidence  has  been  given,  as  it  is  pof- 
terior  to  the  determination,  will  be  of  no 
avail ;  efpecially  when  it  is  confidered  that, 
till  the  expiration  of  the  fecond  leafe  in 
1761,  the  furplus  money  muft  have  been 
fo  frnall,  and   fo  few  muft  have  partaken 
of  it,  that  it  could  not  be  of  much  confe- 
quence  at  any  election  to  object  to  their 
votes. 

It 
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It  has  appeared  that,  in  the  bill  for  re- 
gulating this  charity,  a  claufe  was  at  firft 
inferted,  declaring  that  the  perfons  receiv- 
ing it  fhould  not  thereby  be  difqualified 
from  voting,  but  that  claufe  was  rejected  (i). 
Is  not  this  a  decifion  of  the  legiflature  itfelf 
that  they  are  difqualified  ? 

The  reafons  which  have  been  given  for 
thedifqualification  ocean"  oned  by  the  receipt 
of  parifh  pay,  are  equally  applicable  to 
this  charity ;  for,  however  improperly  it 
may  have  been  diftributed  in  fome  parti- 
cular inftances,  yet  the  true  objects  of  it, 
according  to  the  fpirit  both  of  the  donation 
and  the  regulating  ftatute,  are  perfons  who 
are  in  the  fame  indigent  and  dependent  fi- 
tuation  with  thofe  relieved  by  the  parifh. 

The  counfel  for  the  petitioners  faid,  in 
reply, 

That  they  had  admitted  that,  in  fome 
cafes,  the  Houfe  had  decided  that  particu- 
cular  charities  difqualified,  after  there  had 
been  determinations  where,  in  the  difquali- 
fying  part,  the  word  "  alms"  alone  was 
ufed;  but  that  no  fuch  inftances  could  be 
found,  where  there  was  a  conftant  ufage  in 

(i)  Supra,  p.  96. 

favour 
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favour  of  the  votes  of  the  perfons  receiv- 
ing the  charities ;  and  that,  as  to  the  ufage 
in  this  cafe,  having  been  proved  as  far  as 
living  memory  or  reputation  goes,  it  was, 
according  to  the  reafoning  of  the  counfei 
for  the  fitting  members  in  the  former  part 
of  the  cafe  ( i ),  to  be  prefumed  to  have  been 
always  fo.  That  the  moft  reafonable  way  of 
underftanding  the  cafes  juft  mentioned  was, 
to  fuppofe  that,  although  by  the  firft  general 
determination,  alms  and  not  charities  were 
mentioned,  yet  the  Houfe  had  afterwards, 
on  evidence  of  the  particular  cuftom  of  the 
place,  decided  that  certain  charities  did  dif- 
qualify,  and  not  on  the  idea  that  they  were 
comprehended  under  the  word  "  alms"  in 
the  prior  determination.     That,  before  the 
2d  of  George  the  Second,  it  was  competent 
to  the  Houfe  to  make  fuch  fubfequent  de- 
cifion   extending   the   difqualification  be- 
yond that  contained  in  the  firft,  without 
confidering    the    fecond    as     explanatory 
of    the    firfl ;    and    that    the     inftances 
which  had   been  adduced   happened   be- 
fore  that  ftatute  took  place. 

(i)  Supra,?.   76. 

That 
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That  the  amendment  of  the  a£c  of 
Parliament-  for  regulating  the  chanty 
had  only  left  the  law  as  it  was  before, 
and  that  the  claufe  was  thrown  out  be-  - 
caufe  it  is  an  eftablifhed  rule,  in  bills  of 
that  fort,  not  to  fay  any  thing  of  general 
rights.  That  if  the  legiflature  had  meant 
to  declare  that  Harpur's  charity  difquali- 
fies,  they  would  have  inferted  a  direct 
claufe  for  that  purpofe. 

The  arguments  on  this  queftion  being 
finimed,  the  Committee  deliberated  for 
fome  time  among  themfelves,  after  which, 
the  couniel  being  called  in,  the  Chairman 
faid  he  was  directed  to  inform  them, 

•"  That  the  Committee  were  of  opinion, 
tc  that  perfons  receiving  Sir  William  Har- 
<(  pur's  charity  are  not  thereby  difqualiried, 
<r  within  the  meaning  of  the  determination 
«c  of  i  2  April,  1690,  from  voting  for  mem- 
"  bers  of  Parliament  for  Bedford." 

Vth  Point,]  The  counfel  for  the  peti- 
tioners then  propofed  to  add  36  voters  (in- 
habitants and  houfeholders)  to  the  poll, 
who  had  been  rejected  becaufe  they  had 
come  into  the  parimes  where  they  refide  in 
Bedford  with  certificates  from  other  parimes. 

They 
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They  faid* 

That  a  certificate  does  not  put  a  man  in 
the  fituation  of  a  pauper,  being  only  an 
eventual  indemnity  to  the  parifh.  where  he 
comes  to  dwell,  in  cafe  he  fhould,  at  any- 
future  period  during  his.  refidence  there, 
become  an  object  of  parifh-relief ;  that  a 
perfon  therefore  worth  a  hundred  thoufand 
pounds  may  have  a  certificate, ;  and  that  it 
has  no  where  been  holden  that  a  certificate 
is  a  general  diiqualification  in  all  boroughs, 
although  in-fome,  as  Taunton(i),  it  is  ib, 
by  the  peculiar  ufage  of  the  place. 

The  leading  counfel  for  the  fitting  mem- 
bers admitted  this,  and,  after  fome  ftruggk 
by  the  other,  it  was  agreed^  that  the  votes 
rejected  on  this  ground  mould  be  added  to 
the  poll. — And  the  counfel  for, the  fitting 
members  alfo  admitted,  That,  in  confe- 
quence  of  the  refolution  of  the  Committee 
relating  to  Harpur's  charity,  the  majority 
then  flood  in  favour  of  the  petitioners  ;  but 
they  informed  the  Committee,  that  they  in- 
tended to  objecl:  to  many  votes  which  had 
been  received  in  favour  of  the  petitioners. 
On  this,  the  counfel  for  the  petitioners  pro- 

(l)  Fidefuprat  Cafe  of  Tauhton,  vol.  i. p.  373. 
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ceeded  to  endeavour  to  add  other  votes  td 
the  poll  which  had  been  rejected  by  the  re- 
turning officers,  and  then  clofed  their  cafe, 
by  evidence  tending  to  prove  bribery  on  the1 
fitting  members. 

Then  the  counfel  for  the  fitting  mem- 
bers went  through  their  evidence  and  argu- 
ments on  feveral  new  heads  of  objection. 

The  different  points  in  this  laft  part  of 
the  cafe,  and  the  evidence  and  arguments 
concerning  them,  were  as  follows : 

The  counfel  for  the  petitioners  en- 
deavoured to  fupport,  and  the  counfel  for 
the  fitting  members  objected  to,  the  votes 
of, 

Vlth  Point.]  i .  Perfons  having  received 
of  a  charity  called  Hawes's  charity. 

Vllth  Point.]  2.  Perfons  having  re- 
ceived of  a  charity  called  Welborrfs  cha*- 
rity. 

VHIth  Point.]  3.  The  mailer  and  bre- 
thern  of  an  hofpital  called  St.  John**  hof- 
pital. 

IXth  Point.]  4.  "Freemen  who  had  re5- 
ceived  parifh  relief  within  a  year  befofe 
the  election. 

Xth 
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Xth  Point.]  5.  Freemen,  who  had  an 
inchoate  right  to  their  freedom,  but  were 
admitted  in  a  particular  manner  different 
from  the  cuftomary  mode  of  admifiion  for 
fuch  freemen,  and  within  a  year  before  the 
election. 

(o^  There  were  fix  of  this  defcription 
who  had  tendered  their  votes,  and  had 
been  rejected.) 

The  nature  of  Hawes's  chanty  appeared 
to  be  this.  Certain  lands  were  left  by  one 
Hawes  for  the  ufe  of  the  poor  of  the  pa- 
rimes  of  St.  Mary  and  St.  Paul  in  Bed- 
ford :  of  the  yearly  profits  of  this  land  two 
thirds  are  to  be  diflributed  yearly  in  bread 
to  the  poor  of  the  parim  of  St.  Paul,  and 
one  third  to  thofe  of  the  parifh  of  St.  Mary. 

Welborn's  charity  was  founded  in  the 
year  1716,  when  one  Robert  Welborn  left 
a  clofe,  now  of  the  value  of  4/.  iox. 
per  annmn>  to  the  minifters  and  overfeers 
of  the  poor  of  St.  John's  parifh  in  Bedford, 
to  be  diftributed  to  the  poor  on  New-year's 
day.  It  appeared  that  the  practice  is  to 
diftribute  it  in  fums  of  three  or  four  (hil- 
lings to  each  perfon. 
VOL.  II.  I  St. 
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St.  John's  hofpital  was  founded  in  the 
year  980,  by  one  Robert  de  Parys,  for  fix 
poor  men  to  pray  for  his  foul  and  the  fouls 
of  feveral  of  his  relations,  and  to  attend 
divine  fervice.     It  was   a  fort  of  chantry, 
and  is  now  in  every  refpect  a  corporation. 
The  rector  of  the   parifh  where  it  lies  i& 
matter,  there  is  a  common  feal,  and  the 
brethren,   as  they  are  called,   are  parties 
to  all  leafes  made  of  their  land.     Since  the 
year  1606^  in  confequence  of  an  order  of 
the  King  and  Council,  made  upon  a  peti- 
tion for  that  purpofe,   they  receive  each 
ninejpence  a  week  from  the  revenues  of 
their  land. 

It  was  proved  that  ufage  and  reputation 
were  in  favour  of  the  votes  of  thofe  three 
clafles,  and  that  they  are  often  rated  to  the 
p00r  ;— that  the  bread  of  Hawes's  charity 
is  moftly  received  by  wives  and  children. 

As  to  the  freemen  rejected  becaufe  ad- 
mitted within  the  year,  although  they  had 
antecedent  titles,  it  was  proved,  that  the 
cuftom  of  Bedford  is  to  admit  freemen, 
having  previous,  titles  at  the  court-leet; 
that,  honorary  freemen,  on  the  contrary, 

are 
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are  often  admitted  at  a  common-council ; 
that,  when  men  with  antecedent  titles  are 
admitted  at  a  com'mon-council,  as  fuch  ad- 
miflion  is  not  demandable  of  right,  but  xis 
matter  of  favour  in  the  corporation,  and  on 
fuch  occafions  there  is  often  no  enquiry  or 
proof  made  of  a  previous  title,  even  if  the 
perfons  admitted  have  it,  they  are  under- 
ffood  to  wave  the  benefit  of  that  title,  and 
are  confidered  merely  as  honorary  freemen. 

It  was  contended  on  the  part  of  the  pe- 
titioners, 

That,  as  to  Hawes's  and  Welborn's  cha- 
rities, there  could  be  no  diftin&ion  made 
between  them  and  Harpur's  charity ;  that 
they  are  alike  derived  out  of  land,  and  ap- 
propriated to  fimilar  ufes  ;  that  it  would  be 
a  fraud  and  furprize  on  the  perfons  who  had 
received  them  on  the  fuppofition  that  they 
would  not  thereby  lofe  their  votes,  having 
never  heard  that  thofe  charities  would  dif- 
qualify,  to  declare  them  now  to  be  difqua- 
lifted,  and  thus  deprive  them  of  their  fran- 
chife  by  an  ex  fojt  fafto  deciiion.  That 
no  reafonable  perfon  can  fuppofe,  that  per- 
fons previoufly  entitled  to  vote,  would 
I  2  have 
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have  accepted  either  a  fixpenny  loaf,  or 
three  or  four  (hillings,  if  they  had  Imagined 
that  this  would  annul  their  votes.  That, 
with  regard  to  Hawes's  charity,  as  itisge- 

'  nerally  given  to  women  and  children  ( i ),  it 
would  be  particulaily  unjuft  that  their  act 
in  receiving  it  mould  deftroy  the  votes  of 
their  hufbands  or  fathers  who  might  not 

t  be  privy  to  their  having  received  it.  That, 
as  to  the  brethren  of  St.  John's  hofpital, 
they  are  a  corporation,  and  have  a  perma- 
nent  intereft  in  what  they  receive  from  the 
profits  of  their  land  :  That  they  are  like 

"fellows  of  colleges,  and,  like  them,  would 
be  entitled  to  vote  even  at  county  elec- 
tions, as  deriving  an  Income  for  life  out  of 
lands  :  That,  if  one  of  them  were  turned 
out,  he  might  have  a  mandamus  to  reinftate 
him:  That  what  they  receive,  therefore,  is 
of  a  certain  and  ftable  nature,  and  does  not 
fubjedt  them  to  influence  like  the  uncer- 
tain fluctuating  hopes  of  parifh  relief: 
7'hat  they  may  be  compared  to  Chelfea 
and  Greenwich  penfionecs ;  and  that  the 
former  were  holden,  in  the  cafe  of  Taunton, 
not  to  be  difqualined  within  the  meaning 

(\)  Supra,  p.  144. 

either 
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cither  of  the  words  "  alms"  or  "  charity  J* 
by  what  they  receive  from  the  hofpital  ( i ). 

(c3*  They  feemed  to  give  up  the  votes  of 
the  freemen  who  had  been  made  within 
the  year,  as  being  within  the  meaning  of 
the  ftatute  of  George  the  Third.) 

As  to  the  freemen  who  had  received 
parim -relief  within  the  year  they  now  (2) 
argued, 

That  thefe  words  of  the  laft  determina- 
tion, c<  not  receiving  alms"  could  not  be 
carried  back  to  freemen  fmce  the  Commit- 
tee had  determined  that  the  previous  words 
'*  being  hoitfe  holders"  do  not  apply  to 
them  ;  and  though  alms,  by  the  common 
law,  difqualify  men  who  acquire  an  acci- 
dental right  to  vote  by  inhabitancy,  none 
of  the  advantages  of  zfranchife  purchafed 
by  a  man,  or  by  his  parents,  for  money,  or 
by  ferving  an  apprenticefhip,  can  be  after- 
wards annihilated  by  a  change  of  fitiia- 
tion  and  pecuniary  circumftances. 

(i)  Cafe  of  Taunton,  fupra,  vol.  i  p.  373.  Nota. 
In  the  report  of  that  cafe,  I  have  faid  this  point  was 
"fettled."  I  fhould  have  faid  "  determined  by  the  Com- 
"  mittte.9  (2)  Pidtfuprat  p.  75. 

I  3  On 
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On  the  head  of  bribery,  fome  evidence 
was  given  to  Ihow  that  the  corporation, 
when  there  was  queftion  of  a  certain  gen- 
tleman's being  a  candidate,  had  require4 
of  him  as  a  previous  condition  to  his  be- 
ing fupported  by  them,  that  he  mould  de- 
pofit  a  confiderable  fum  of  money.  But 
this  was  explained  to  have,  been  intended 
merely  as  a  fecurity  for  the  payment  of 
the  neceilary  expences  of  the  election, 
and  not  as  a  corrupt  confideration  or  gift 
for  their  benefit ;  and  there  was  no  proof 
that  ever  fuch  a  propofal  had  been  made 
to  the  fitting  members,  or  that  any  money 
had  either  been  given  or  promifed  by 
them* 

The  counfel  for  the  fitting  members  in- 
fifted, 

That  they  ftill  were  at  liberty  to  conteft 
the  right  of  men  receiving  any  other  cha- 
rity but  Harpur's  : 

That  they  might,  and  did  fuppofe,  that 
the  Committee  had  decided  fpecially  upon 
that  charity,  on  the  ground  of  its  great 
value,  which  rendered  the  receiving  it  ai> 

pbje<5t 
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object  even  to  perfons  in  eafy  circum- 
ilances.  They  then  went  over  nearly  the 
fame  ground  of  argument  which  they  had 
formerly  taken.  They  faid,  That  Wel- 
born's  charity  is  diftributed  by  the  over- 
feers  of  the  poor ;  That  it  ftands  in  the 
place  of  parifh  pay  to  thofe  who  receive 
it ;  That  alms^  as  the  counfel  for  the  peti- 
tioners had  contended  in  the  beginning  of 
the  caufe,  is  a  general  common  law  dif- 
qualifkation  if  received  within  the  year(j), 
and  therefore  affects  perfons  claiming  to 
vote  as  freemen,  as  well  as  inhabitants  ; 
That  it  does  not  annihilate  any  part  of  their 
franchife,  but  only  fufpends  the  exercife 
of  their  right  of  voting  while  they  are  in 
that  dependent  flate,  when  the  law  intends 
them  to  be  incapable  of  giving  a  free  fuf- 
frage. 

There  were  fome  other  votes  objected 
to  on  both  fides,  as  given  by  perfons,  who 
were  not  houfeholders,  who  lived  in  parifli 
houfes,  &c.  and  fomc  of  them  were  given 
up.  *3>  It  will  be  obferved,  that  with  regard 
to  thefe,  the  fad:,  not  the  Jaw,  WAS  dif- 
puted. 

(i)  Supra,  p.  75. 

I  4  After 
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After  the  counfel  on  both  fides  had  fi- 
nifhed,  which  they  did  on  Tuefday,  the 
2ift  of  March,  the  Committee  defired 
that  ftates  of  the  poll,  and  of  the  num- 
bers of  votes  objected  to  on  each  of  the 
different  heads,  fliould  be  agreed  on,  and 
delivered  in,  by  the  agents  on  each  fide. 

From  thofe  rlates  it  appeared, 

1 .  That  the  original  poll,  including  the 
honorary  non-refident  burgefles  and  free- 
men, whofe  votes   had  been   declared  by 
the  Committee  to  be  legal,  was, 

For  Sir  William  Wake  -     527 

For  Mr.  Sparrow  517 

For  Mr.  Whitbread  -      429 

For  Mr.  Howard  402 

2.  That,  including  all  the  votes  which 
the  counfel  for  the  petitioners  had  endea- 
voured to  eftablifh,   the  numbers  would 
have  been, 

For  Whitbread  6n 

For  Howard  -              580 

For  Wake  -                 541 

For  Sparrow  -             530 

3.  That 
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3.  That  after  ftriking  off  thofe  who  re- 
ceived Wellborn's  chanty,  the  freemen  re- 
ceiving parifh.   relief,  thofe  who  had  been 
admitted  to  their  freedom  within  the  year, 
and  the  particular  votes    objected  to  as 
given  by  inhabitants  not  houfeholders,  &c. 
the  numbers  would  have  flood, 

For  Whitbread  568 

For  Wake  -                541 

For  Howard  -              537 

For  Sparrow  529 

4.  That,  if  perfons  who  received  Ha wes's 
charity  had  alfo  been  flruck  off,  the  num- 
bers would  have  flood, 

For  Wake  -  527 

For  Sparrow  519 

For  Whitbread  -  467 

For  Howard  -  441 

5.  Or  that,  if  thofe  votes  had  been  left 
on  the  poll,  and  thofe  of  the  freemen  who 
had  received  parifh  relief  added,  the  num- 
bers then  would  have  been, 

For 
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For  Whitbread  -        574 

For  'Howard  -             542 

For  Wake  -           541 

For  Sparrow  530 

As  the  different  points  in  what  remain- 
ed of  the  cafe,  after  the  decifion  concern- 
ing Harpur's  charity,  were  not  argued 
and  determined  feparately,  the  Commit- 
tee did  not  communicate  their  feveral  re- 
folutiofis  on  thofe  points  to  the  counfel, 
but  they  are  contained  in  the  minutes 
taken  by  the  clerk,  and  delivered  to  the 
parties,  from  whence  I  have  tranfcribed 
them,  viz~. 

1.  The'  queftion  being  put, 

That  the  perfons  who  voted  at  the  laft 
election  for  Bedford  having  received 
Hawes's  charity,  were  thereby  difqualifred  ; 

It  was  refolved  in  the*  negative. 

2.  The  queftion  being  put, 

That  the  perfons  who  voted  at  the  laft 
ele&ion  for  Bedford  having  received  Wel- 
born's  charity,  were  thereby' difqualified  ; 

It  was  refolved  in  the  affirmative, 

3.  The  queftion  being  put, 

That 
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That  the  mafter  and  brethren  of  St. 
John's  Hofpital  were  dilqualified  from 
voting  at  the  laft  election  for  Bedford  ; 

It  was  refolved  in  the  negative. 

4.  The  queflion  being  put, 

That  the  word  "  alms"  in  the  refolution 
of  1690,  refers  to  burgeffes  and  freemen, 
as  well  as  to  inhabitants  houfeholders  of 
Bedford ; 

It  was  refolved  in  the  affirmative. 

5.  The  queftion  being  put, 

That  the  fix  perfons  who  tendered  their 
votes  at  the  laft  election  for  Bedford,  be- 
ing admitted  within  the  twelvemonth 
by  the  common- council,  had  a  right  to 
yote; 

It  was  refolved  in  the  negative. 

The  Committee  likewife  refolved, 

That  they  would  not  reject  any  per- 
fon's  vote  (not  other  wife  difqualified)  for 
receiving  alms,  provided  he  had  not  re- 
ceived the  faid  alms  within  the  year  (B). 

On  Thurfday,  the  23d  of  March,  the 
Committee,  by  their  Chairman,  informe4 
the  Houfe,  that  they  had  determined. 


That    , 
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That  Sir  William  Wake,  Bart,  was 
duly  eleded  ;  and, 

That  Samuel  Whitbread,  Efq.  the  pe- 
titioner, was  duly  eleded,  and  ought  to 
have  been  returned  ( i ). 

(i)  Votes,  p.  420,  421. 
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pAGE  77.  (A).  On  the  26th  of  April,  Mr. 
Whitbread  prefented  to  the  Houfe,  a  petition  of 
divers  inhabitants,  houfeholders  of  Bedford,  fetting 
forth  ;  That  the  mayor,  aldermen,  and  common- 
council  had,  at  feveral  times,  afTumed  a  power  of 
making  an  unlimited  number  of  burgefies  and  free- 
men, ftrangers,  and  foreigners,  who  never  ferved 
any  corporate  office,  exercifed  any  trade,  or  contri- 
buted to  any  rate  or  aflefTment,  within  the  town, 
for  the  fole  purpofe  of  their  voting  at  elections  for 
members  of  Parliament ;  That  particularly  in  the 
month  of  September,  1769,  they  had  made  up- 
wards of  five  hundred,  and  a  confiderable  namber 
every  year  fmce  ;  and  that  the  like  evil  practice,  if 
continued,  would  totally  annihilate  the  ancient  right 
of  election  to  the  petitioners,  the  whole  number  of 
inhabitants,  houfeholders,  who  have  a  right  to  vote, 
being  computed  not  to  exceed  five  hundred  and 
forty  •,  praying,  therefore,  that  the  Houfe  would 
grant  fuch  relief  as  might  be  expedient  for  the 

prefent. 
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prefent,  and  prevent  the  like  prafHces  for  the  fu- 
ture. Votes,  p.  573,  574. 

This  petition  was  ordered  to  be  referred  to  3 
Committee  to  enquire  into,  and  ftate  the  matter  of 
fa&  to  the  Houfe. 

On  the  firft  of  May,  Sir  William  Wake,  now 
Mr.  Whitbread's  colleague,  after  complaining  that 
the  petition  had  been  prefented  by  a  furprize  on 
him,  and  the  norf-refident  electors  of  Bedford,  and 
that  he  had  received  no  notice  that  fuch  a  thing  was 
intended,  moved  that  the  order  for  referring  it  to  a 
Committee  fhould  be  difcharged  ;  but  the  queftion 
being  put  on  that  motion,  it  pafled  in  the  nega- 
tive. (Votes,  p.  603,  604..)  On  the  j  7th  of  May, 
however,  (Votes,  p.  699,)  nothing  having  been 
done  by  the  Houfe  in  confequence  of  a  report 
which  had  been  made  by  the  Committee  fome 
time  before,  the  confideration  of  the  report  was  put 
off  for  two  months,  before  which  time  the  Houfe 
was  prorogued  for  the  fummer. 

P.  92,  123.  (B.)  As  a  perfon  who  is  at  prefent 
in  indigent  circumftances  may  afterwards  become 
affluent  or  independent,  and  vice  verfa,  it  cannot  be 
fuppofed  that  the  receipt  of  alms,  or  of  any  parti- 
cular charity  (in  cafes  where  that  disqualifies)  fhould 
operate  at  an  unlimited  diftance  of  time,  nor  on 
the  other  hand,  that,  where  the  right  of  election  is 
in  thofe  who  pay  fcot  and  lot,  or  to  church  and 
poor,  fuch  payments  fhould  produce  a  qualifica- 
tion, though  made  at  any  remote  period  before  the 
election.  Some  line  muft  be  drawn,  in,  both  in- 

ftances, 
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ftances,  and  that  line,  by  the  eftablifhed  cuftom  of 
Parliament,  feems  to  be  one  year  before  the  elec- 
tion j  unlefs  in  particular  cafes,  where,  either  by 
fpecial  ufage,  a  determination  of  the  Houfe  (as  in 
the  cafe  of  Reading,  fupra,  p.  105),  or  an  a&  of 
Parliament  (as  in  London),  the  difqualification 
by  alms  is  extended  to  two  years. 

P.  105.  (C).  The  counfel  for  the  fitting  mem- 
bers-were going  to  ftate  the  nature  of  Mr.  Bed- 
ford's charity,  in  Aylefbury,  from  their  briefs,  but 
this  was  objected  to,  unlefs  they  would  produce 
legal  evidence  of  it.  It  is  ftated  in  the  Journals. 

"  7  Feb.  169*-.  The  Committee  reports,  That 
"  it  appeared  that  John  Bedford,  by  his  will,  made 
"  the  i2th  July,  9  Hen.  VII.  allotted  lands  of 
"  about  120!.  a  year,,  for  the  repair  of  the  high- 
<e  ways  about  Aylefbury,  and  to  be  dealt  in  alms,  to 
"  blind  people,  crooked,  fick,  and  poor  people. 
"  That,  in  39  Eliz.  there  was  an  aft  of  Parlia- 
"  ment  for  fettling  this  charity,  by  which  the  faid 
"  truft  is  vefted  in  nine  perfons,  who  are  made  a 
"  corporation,  and  empowered  to  adl:  in  the  dif- 
46  pofition  of  the  faid  charity,  according  to  the 
"  will  of  Mr.  Bedford,  and  are  to  have  perpetual 
*c  fuccefiion,  by  the  name  of  the  Surveyors  of  the 
"  highways  of  Aylefbury,  in  the  county  of  Bucks. 
"That  this  charity,  accordingly,  every  St.  Tho- 
"  mas's  day,  is  distributed  by  the  feoffees,  to  the 
"  poor  of  Aylefbury,  by  two  {hillings,  half  a 
"  crown,  or  three,  four,  or  five  (hillings  a  piece, 
"  or  fuch  fmall  fums,  and  is  commonly  continued 

44  to 
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"  to  the  fame  perfons  for  their  lives,  but  that  'tis 
"  difcretionary  in  the  feofFees  to  change  the  per- 
"  fons  as  they  think  fit.  And  that,  for  this  cha- 
"  rity,  every  three  years  they  account  to  the  bifhop 
<f  of  Lincoln  (i)*" 

Surely  this  entry  in  the  Journals  was  evidence  to 
be  read  to  the  Committee. 

(i)  Journ.  vol.  xii.  p.  487,  col.  i. 
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The  Committee   was   chofrn    on  Friday,   the  lytn  of 
March,  and  confuted  of  the  following  Gentlemen. 

Fred.  Montagu, Efq. Chairman, 
Philip  Yorke,  Efq. 
Richard  Benyon,  Efq. 
Thomas  Powys,  Efq.. 
Right  Hon.  Tho/Townflieud, 
Robert  Vyner,  Efq. 
George  Byng,  Efq. 
Thomas  Whitmore,  Efq. 
Charles  Morgan,  Efq. 
Sir.  Roger  Moftyn,  Bart.  ! 


Hans  Sloane,  Efq. 
Charles  Dundas,  Efq. 
Nathaniel  Ryder,  Efq. 

NpMIN  E  ES, 

Of  the  Petitioners, 
James  Grenville,  Efq. 


Peterborough 
Northamptonfh. 
Whitchurch 
Lincoln 

I  Wrgan 

I  Bridgenorth 

|  Breconfhire 

V  Flintshire 

I  Newport,  Hants- 
Richmond 
Tiverton 


Buckingham 
Wigan. 


Of  the  Sitting  Member  st 
Beaumont  Hotham,  Efq. 

PETI  TI  ON  E  R  s. 

Sir  Walden  Hanmer,   Bart,  on  behalf  of  himfelf  and 
Sir  Patrick  Blake,  Bart,  (abfent  in  the  Ifland  of  St. 
Chriftopher's.) 
CertainfEle6tors  for  the  Borough  of  Sudbury. 

Sitting  Members^ 

Thomas   Fonnereau,  Efq.      Philip  Champion    Cref- 
pigny,    Efq. 

COUNSEL 

For  the  Petitioners^ 

Mr.  Lee,     •   Mr.  Murphy. 

For  the  Sitting  Members^ 
Mr.  Cox,          Mr.  Wilforu 


THE 

C       A       S       E 

Of  the  B  O  R  O  tf  G  H   of 

S       U       D       B       U       R      Y, 

ON  Saturday,  the  1 8th  of  March,  the 
Committee  being  met,  the  two  pe- 
titions were  read,  containing,  in  fubftance, 
the  fame  allegations,  namely ;  That  a 
great  many  legal  voters,  who  tendered 
their  voices  for  Hanmer  and  Blake,  had 
been  rejected,  although  they  had  been  for 
many  years  in  the  pofleffion  and  exercife 
of  their  rights,  to  the  knowledge  of  the 
mayor,  and  of  Fonnereau  one  of  the  fit- 
ting members,  in  whofe  favour,  and  at 
whofe  requeft,  many  of  them  had  frequent- 
ly polled  at  former  elections ;  That  many, 
whofe  claim  ftood  in  the  fame  predicament, 
had  been  admitted  to  vote  for  the  fit- 
ting members ;  That  others  who  were 
not  legally  qualified,  had  alfo  been  ad- 
mitted to  vote  for  them ;  That  the  fair 
majority  of  legal  votes  was'  in  favour  of 
the  petitioners ;  But,  that  William  Strut, 
K  2  the 
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the  mayor  and  returning  officer,  had  aded 
partially  and  corruptly  before,  and  during 
the  poll,  and  had  declared  the  fitting 
members  duly  elected,  and  had  returned 
them  ;  And  that  money  was  gfven  by  the 
fitting  members,  or  their  agents,  by  way 
of  bribe  or  reward,  to  perfons  who 
voted  for  them  at  the  election  ( i ) . 

The  laft  determination  of  the  right  of 
election,  being  read,  appeared  to  be  as 
follows. 

6  December,  1703.  Refolved,  "That 
**  the  right  of  election  of  burgefies,  to 
*'  ferve  in  Parliament  for  the  borough  of 
<c  Sudbury  in  the  county  of  Suffolk,  is 
"  only  in  the  fons  of  freemen,  born  after 
**  their  fathers  were  made  free,  and  in  fuch 
**  as  have  ferved  feven  years  apprentice- 
'*  {hips,  or  are  made  freemen  by  redemp- 
«  tion  (2)." 

Then  the  (landing  order  of  173-5-  was 
read  (3). 

At  the  opening  of  the  caufe,  the  coun- 
fel  for  the  petitioners  contended,  that  the 

(1)  Votes,  6  Dec.  1774,  p.  31,  32. 

(2)  Journ.  vol.  xiv.  p.'  245.  col.  i,  ^. 

(3)  Supi  a.  vol.  i.  p.  99. 

refo>- 
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refolution  of  the  6th  Dec.  1703,  was 
merely  explanatory  of  one  of  the  iQthof 
January,  i7Oy,  in  the  following  words  ; 

Refolved,  <c  That  the  fons  of  freemen, 
"  born  after  their  fathers  were  made  free, 
"  and  thofe  that  have  ferved  apprentice - 
"  ihips  in  the  borough  of  Sudbury,  in 
"  the  county  of  Suffolk,  have  a  right  to 
"  vote  in  the  election  of  members  to  ferve 
"  in  Parliament  for  the  faid  borough, 
"  without  any  admiffion,  in  form ,  to  their 
"freedom,  or  taking  the  oath  of  free- 
«  men  (i).J) 

A  great  number  of  perfons,  who  ten- 
dered their  fufFrages  for  Hanmer  and 
Blake  at  the  election,  were  rejected,  be- 
caufe  they  did  not  produce  evidence  of 
their  admiffions  to  their  freedom,  enrolled 
upon  ftamps,  in  the  books  of  the  corpo- 
ration. If  the  right  of  election  was  to  be 
taken  to  be  as  declared  in  the  refolution 
of  January,  170},  no  formal  admiflion 
was  neceflary ;  that  objection  muft  fall  to 
the  ground  ;  and  it  would  only  be  requi- 
fite,  in  order  to  eftablifh  the  votes  of 

(i)  Journ.  fame  vol.  p  119.  col.  2.  p.  121.  col.  j. 

K  3  thofe 
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thofe  perfons,  to  fhow  that  they  came 
within  the  defcription  of  one  or-  other 
of  the  two  clafTes  mentioned  in  the  refo- 
lution. 

They  faid  that  this  would  appear  to  be 
the  cafe  from  the  hiftory  of  the  two  re- 
folutions,  as  it  is  contained  in  the  Jour- 
nals ;  That  the  right  of  election  for  this 
borough  was,  during  the  laft  century,  in 
a  very  precarious  uncertain  ftate ;  That 
fometimes  the  exclufive  right  was  claimed 
and  exercifed,  by  the  magiftrates,  or  go- 
verning part  of  the  corporation,  and,  on 
other  occaiions,  the  freemen  at  large  were 
admitted  to  vote ;  That,  in  fhort,  every 
election  was  a  ftruggle,  with  various  fuc- 
cefe,  between  the  former,  who  were 
called  the  Bench,  and  the  latter,  called  the 
Floor  ;  That,  at  the  election  in  1702,  one 
Benjamin  Carter,  the  mayor  and  return- 
ing officer,  declared,  in  confequence  of  an 
order  he  had  obtained  from  the  govern- 
ing part  of  the  corporation  to  oblige  all 
perfons  claiming  votes  to  enroll  them- 
felves,  that  no  man  fhould  be  furTered  to 
poll  whofe  name  was  not  enrolled  accord- 
ing 
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Ing  "to  that  order,  and  for  want  of  fuch 
enrollment,  rejected  feveral  who  had  voted, 
at  previous  elections,  for  thirty  years 
.backwards  ( i ) ;  That  it  was  on  the  occa- 
lion  of  a  petition  of  the  unfuccefsful  can- 
didate, at  that  election,  that  the  firft  of 
the  two  refolutions  was  made;  That  the 
election  being  declared  to  be  void  (2),  on 
the  ground  of  bribery,  a  new  conteft  en- 
fued  between  the  fame  parties,  and  was 
followed  by  a  new  petition  of  the  former 
petitioner  ;  That  in  this  fecond  caufe,  the 
only  point  was,  Whether,  according  to  the 
right  of  elc&ion  declared  by  the  firft  re- 
folution,  thofe  who  had  ferved  Jive  years 
as  attorneys'  clerks,  had  a  right  to  vote 
(3);  and  that  the  refolution  of  6  Dec. 
1713,  being  made  to  decide  that  point, 
muft,  by  the  fair  conftruction,  be  conii- 
-dered,  as  merely  an  explanation  of  the 
former,  as  to  the  number  of  years  necef- 
jfary  to  fuch  an  apprenticefhip  as  would 

(1)  Journ,  fame  vol.  p.  119.  col.  2. 

(2)  Journ.  he.  cit.  p.  121.  col.  i. 
(3}  Journ.  loc.  cii.  p.  244.  col.  2. 

K  4  feeftow 
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beftow  a  right  to  vote,  that  having  been  , 
left  undefined  in  the  firft. 

The  counfei  for  the  fitting  members 
infifted, 

That  the  latter  refolution  was  to  be  con- 
fidered  as  a  complete  independent  deter- 
mination ;  That  there  is  no  reference  in  it 
to  the  former,  which  in  explanatory  refo- 
lutions  there  always  is  ;  And  that,  fo  far 
from  being  merely  a  commentary  on  the 
former,  it  declares  the  right  of  voting  in  a 
clafs  ofperfons  not  at  all  mentioned  there  (i); 
But,  that,  if  the  refolution  of  6  Dec.  1703, 
is  independent  of  the  other,  it  is  the  laft 
determination  within  the  meaning  of  the 
flatute;  That  perfons,  therefore,  claiming  to 
vote  under  that  determination,  muft  prove 
themfelves  to  be  completely  freemen, 
which  they  cannot  be  without  admiflion  ; 
and  that  the  only  legal  evidence  of  admif- 
fion  is  the  enrollment  thereof  upon  ftamps 
in  the  books  of  the  corporation. 

r\  he  counfel  on  each  iide  having  argued 
this  point,  were  directed  to  withdraw  ;  and 
after  the  Committee  had  deliberated  fome 
time  amorig  themfelves,  they  were  called 

(i)  Viz.  Freemen  by  redemption. 
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in  again,  and  informed,  by  the  Chairman, 
that  the  Committee  had  refolved  (gene- 
rally,) 

That  the  counfel  for  the  petitioners 
fhould  produce  evidence  to  fhow  by  what 
right  the  rejected  perfons  claimed  to  vote. 

After  this  preliminary  decifion,  the 
whole  cafe  was  gone  into  on  the  part  of 
the  petitioners. 

They  endeavoured  to  (how  ; 

1 .  That  honorary  freemen,  of  whom  a 
great  number   had  polled  for  the  fitting 
members,  had  no  right  to  vote  ; 

2.  That  the  perfons  who  had  been  re- 
jected becaufe  they  did  not  produce  the 
enrollment  of  their  admiffion  upon  (lamps, 
had  a  right  to  vote ; 

3.  That  the  mayor's  conduct  had  been 
fuch  as  merited  the  cenfure  of  the  Com- 
mittee, and  the  Houfe. 

(  oS*  They  ftated  that  they  could  prove  a 
very  public  diftribution  of  money  among 
the  voters  for  the  two  fitting  members 
after  the  election,  but  as  they  did  not  fay 
they  had  any  proof  either  of  money  being 
given,  or  promifes  of  money  being  made 
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by  them  previous  to,  or  during^  the  eledion, 
the  Committee  feemed  to  think  this  would 
not  affect  their  feats ;  and  no  evidence 
was  gone  into  on  this  head. 

The  following  fads  were  all  admitted 
or  proved. 

j.  On  the  firft  point. 

Sudbury  is  a  borough  by'prefcription. 
It  was  incorporated  by  Queen  Mary,  and 
began  to  fend  members  to  Parliament  in 
the  firft  year  of  Queen  Elizabeth.  From 
that  time,  the  returns  are  without  inter- 
ruption. 

The  corporation  confifls  of  a  mayor, 
fix  aldermen,  twenty-four  capital  bur- 
gefies,  and  an  indefinite  number  of  free- 
men. 

Till  the  year  1772,  there  are  not  above 
five  or  fix  inftances  to  be  found  in  the 
books  of  flie  corporation,  of  perfons  ad- 
mitted to  their  freedom  without  a  title  ac- 
quired either  by  birth,  fervitude,  or  re- 
demption. Thofe  inftances  are  of  men 
who  were  candidates  to  reprefent,  or  mem- 
bers for,  the  borough,  and  were  admit- 
jted  out  of  compliment ;  but  who  cannot  be 

ftiowij 
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fhown  ever  to  have  exercifed  any  franchife 
as  members  of  the  corporation.  They  are 
all  within  the  lad  hundred  years. 

In  1772,  the  governing  part  of  the  cor  - 
poration,  the  majority  being  in  the  intereft 
of  Mr.  Fonnereau,  made  an  entry  in  their 
books  (27  Feb.)  importing,  that  they  have  " 
power  to  admit  men  claiming  kby  any  of 
the  above  titles,  and  alfo  gratuitoufly,  or 
by  favour,  without  any  previous  title,  or 
confederation,  in  money.  Accordingly, 
the  next  day  (28  Feb.)  170  were  admitted 
at  once,  of  whom  130  had  no  right  either 
by  birth,  fervitude,  or  redemption.  Before 
that  period,  this  power  of  making  hono- 
rary freemen  had  never  been  exercifed  in 
the  borough  (except,  as  has  been  faid,  out 
of  compliment  to  candidates  or  members) 
nor  was  it  underftood  to  exifl. 

2.  On  the  fecond  point. 

The  conftant  ufage  has  been  to  permit 
perfons  having  a  title  by  birth  to  exer- 
cife  all  the  rights  of  freemen,  without 
any  enrollment  upon  jlamps^  and  even 
without  an  entry  of  their  admiflion  in  the 
|?ooks  of  the  corporation.  Thofe  rights  are, 

chiefly, 
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chiefly,  the  right  of  turning  on  their  cattle 
on  a  common  belonging  to  the  corpora- 
tion, the  right  of  carrying  on  different 
trades  in  the  borough,  and  the  right  of 
voting  for  members  of  Parliament. 

None  but  freemen  have  the  right  oi  turn- 
ing on  (as  they  call  it),  and,  when  the  time 
for  turning  on  comes,  the  mayor,  town- 
clerk,  and  fome  others  of  the  corporation, 
attend  at  the  common-gate  in  a  fort  of 
court,  and  the  freemen  with  their  cattle, 
pafs  in  review  before  them.  Books  are 
kept  of  the  proceedings  at  thofe  courts,  in 
which  there  are  many  entries  like  the  fol- 
lowing, 

1 1  May,  1772,  Ordered,  "That  the 
"cattle  belonging  to  \hzfreemen  of  this 
"  borough  be  put  on  the  common  of  this 
"  borough,"  (on  a  day  fpecified  in  the 
order.) 

If  any  doubt  arifes  about  the  freedom 
of  any  one,  it  is  enquired  into,  and,  un- 
til it  is  proved  that  he  is  entitled  by 
birth,  fervitude,  or  redemption,  he  is  not 
permitted  to  turn  on. 

Many 
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.  Many  freemen  have  not  the  right  of 
turning  on^  but  none  but  freemen  can  have 
that  right.  The  price  of  freedom,  by  it- 
felf,  when  acquired  by  purchafe,  is  lefs 
than  the  price  of  freedom  and  common- 
united. 

7  May  1730,  Ordered,  "  That,  if  A.  B. 
"  can  Jhow  that  he  has  the  freedom  of  the 
"  fown>  he  fhall  have  the  freedom  of  the 
<c  common  for  fix  guineas.'* 

The  prices  of  the  right  of  common  are 
paid  to  the  treafurer,  and  the  furplus  of 
the  money,  after  defraying  the  necefTary 
expences,  is  difpofed  of  at  the  moot-hall, 
on  a  day  fixed  by  the  mayor,  to  freemen 
not  having  cattle  to  turn  on,  and  freemen*  s 
widows.  It  is  called  communage-money^ 
and  generally  amounts  to  about  2s.  or 
2s.  6d.  a  head. 

Reputation  that  the  father,  (at  the 
time  the  fon  was  born),  was  free  of  ,the 
borough,  has  always  been  confidered 
as  fufficient  evidence  of  the  perfon.  him- 
felf  being  a  freeman.  When  a  man 
was  formally  admitted,  the  cuftom  has 
been  to  give  him  a  flip  of  parchment, 

figned 
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iigned  by  the  mayor,  or  town-clerk.  This 
is  called  the  docket  of  his  freedom.  But 
there  are  hardly  any  inftances  of  its  being 
flamped.  There  are  feveral  entries  in  the 
books,  by  which  it  appears,  that  men 
have  been  admitted  to  their  freedom  on 
its  being  proved  thar  their  fathers  were 
free  at  the  time  of  their  birth,  by  the 
oaths  of  their  neighbours,  or  when  their 
names  were  foifnd  on  the  communage- 
books,  or  in  old  polls,  without  any  en- 
quiry being  made  whether  there  was  any 
enrollment  upon  ftamps  of  their  admif- 
fion. 

At  the  laft  election,  388  were  rejeded. 
The  names  of  a  great  many  of  thofe  ap- 
pear on  the  communage- books  as  exercif- 
ing  the  right  of  common  for  above  thirty 
years.  By  the  parole  teftimony  of  one 
Griggs,  a  man  of  forty-nine  years  of  age, 
•who  has  been  refident  all  his  life  at  Sud- 
bury,  and  by  a  comparifon  of  the  refpec- 
tive  polls,  it  appears,  that  of  the  388, 
26  voted  in  1734;  83  in  1747;  137 /« 
May  1754  ;  187  in  1761 ;  and  28  i  in  1768. 
In  1704,  Griggs  lived  with  an  uncle,  who 

took 
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took  an  active  part  in  the  ele&ion  of  that 
year.  He  himfelf  was  conftable  in  1747, 
and  acted  as  check- clerk  at  the  laft  elec- 
tion. He  knows  the  major  part  of  the  re- 
jected voters  perfonally,  and  never  heard 
any  objection  to  their  exercifmg  every 
other  franchife  of  freemen. 

In  1762,  the  mayor,  aldermen,  and  ca- 
pital burgefles  were  enrolled  upon  ftamps 
in  the  corporation  books,  but  they  never 
infifted,  at  that  time,  nor  till  feveral  years 
afterwards,  that  the  other  freemen  fhould 
be  fo  enrolled ;  on  the  contrary,  one  Stock- 
dale  Clarke,  who  had  acted  as  town-clerk 
from  1 749  to  1 77  j ,  faid ;  that  when  he  firft 
came  into  that  office,  he  had  propofed  to 
the  corporation  to  have  the  freemen  enrolled 
upon  ftamps,  but  that  they  told  him  the  de- 
termination of  the  Houfe  of  Commons  had 
rendered  that  imneceUary ;  that  he  had  con- 
fulted  fome  of  the  leading  perfons  in  the 
town,  who  were  not  of  the  corporation,  and 
they  gave  him  the  fame  anfwer  ;  and  that 
the  officers  of  the  Stamp-office  having 
threatened  him  with  a  profecution  if  he 
did  not  take  care  to  have  the  adiniffions  of 

the 
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the  freemen  enrolled  on  ftamps,  he  had 
fent  them  word,  that  the  corporation  did 
not  think  there  was  any  occafion  for  it. 
This  was  alfo  proved  by  Thomas  London, 
an  infpeclor  in  the  Stamp-office,  who  had 
formerly  lived  twenty-one  years  at  Sud- 
bury,  had  been  mayor,  and  faid  he  did  not 
recoiled  an  inftance  of  the  formal  admif- 
fion  of  a  perfon  born  the  fori  of  a  freeman, 
but  many  of  per  Tons  becoming  free  by  fer- 
vitude  or  purchafe. 

In  1768  there  was  a  conteft  between 
three  of  theprefent  candidates,— the  two  pe- 
titioners and  Mr.  Fonnereau.  The  num- 
bers,  on  that  occafion,  flood — For  Blake 
618  -,  Hanmer  526  ;  Fonnereau  254.  Al- 
though, as  has  been  juft  mentioned  (i),  281 
of  the  perfons  now  rejected  polled  at  that 
time ;  and  Mr.  Fonnereau  petitioned  ;  yet 
neither  at  the  election,  nor  in  his  petition* 
was  there  any  objection  made  to  their 
votes,  many  of  which  were  given  for  him. 
The  chief  ground  of  his  petition  was  bri- 
bery. His  counfel,  indeed,  called  a  witnefs 
to  prove  that  feveral  of  Blake  and  Han- 
mer's  voters  were  not  legal  freemen,  as  not 

(0  Supra,  p.  142. 

having" 
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having  been  admitted  upon  ftamps  ;  but 
the  Houfe  would  not  permit  this  evidence 
to  be  gone  into,  becaufe  foreign  to  the  al- 
legations of  the  petition  ( i ). 

After  that  election,  the  governing  part 
of  the  corporation  determined  toinfift  that 
all  freemen  ihould  be  enrolled  upon  ftamps ; 
and,  in  1771,  they  fixed  the  29th  of  Oc~to- 
ber  for  receiving  the  claims  of  thofe  who 
defired  to  be  enrolled.  On  that  day,'  the 
court  being  met  for  that  purpofe  about  9 
o'clock  in  the  morning,  feveral  hundreds  of 
people  afTembled.  The  firft  perfon  who  de- 
manded to  be  enrolled,  claiming  on  the 
ground  of  being  the  fon  of  a  freemen  born 
after  his  father  was  made  free,  the  town- 
clerk  was  ordered  to  fearch  the  books  to 
fee  if  the  father  was  enrolled  upon  ftamps 
prior  to  the  birth  of  the  fon,  and  no  fuch 
enrollment  being  found,  he  was  rejectee!. 
The  father  was  then  dead,  and  had  exer- 
cifed  all  the  franchifes  of  a  freeman  during 
the  whole  of  his  life,  which  the  claimant 
was  prepared  to  prove.  The  refufal  to 

(i)  Journ.  vol.  xxxii.  p.  705.  col.  i. 

VOL.  If.  L  enroll 
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enroll  this  man  produced  a  great  clamour, 
and  the  mayor  diflblved  the  court ;  but  the 
croud  detained  him  and  the  other  magif- 
trates  in  the  hall  till  9  at  night,  when  a  fort 
of  compromife  took  place  through  the  in- 
terpofition  of  Hanmer,  the  mayor  confent- 
ing  to  enroll  three  that  night,  and  to  hold 
courts  afterwards  for  the  purpofe  of  en- 
rolling others.     A  propofal  was  that  day 
made  to  the  claimants,  that  a  felect  com- 
mittee of  the  magift rates  mould  be  appoint- 
ed to  enquire  into  their  titles,  and  make  a 
report  thereof  to  the  whole  body ;  but  this 
was  not  accepted.    Some  of  the   perfons 
concerned  in  the  detention  of  the  mayor 
were  profecuted  by  information,  and,  on 
their  trial  at  the  affizes,  were  convicted. 
Afterwards  a   fekct  committee   was   ap- 
pointed for  the  above  purpofe,  the  mayor 
and  two  capital  burgefles  to  be  a  quorum. 
All  the  members  of  that  committee  voted 
for  the  fitting  members  at  the  lafl  election. 
At  fevqral  fubfequent  courts  holden  for  the 
purpofe  of  enrollment,  many  of  thofe  who 
had  been  rejected  on  the  29th  of  October, 
1771,  put  in  their  claim  again,  and  were 

again 
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again  rejected  on  the  fame  ground,  and 
after  a  fimilar  enquiry,  as  before ;  particu- 
larly on  the  28th  of  February,  1772,  Of 
the  number  of  170  already  ftated  to  have 
been  admitted  on  that  day(i),  40  claimed 
by  birth  or  fervitude  :  they  were  friends 
of  Fonnereau,  and  voted  for  him  and  the 
other  fitting  member  at  the  laft  election  ; 
and  as  to  them^  no  enquiry  was  made  in 
court  into  their  titles.  Of  the  whole  num- 
ber of  170,  rriany  were  not  prefent.  They 
were  propofed  in  lifts  of  thirty  and  forty, 
and  queftions  put  and  carried  upon  each 
entire  lift,  that  they  fhould  be  admitted  and 
enrolled.  Some  of  the  magiftrates  were 
heard  by  the  witnefles  to  fay,  that  they 
would  enroll  none  but  the  friends  of  Fon- 
nereau. 

A  mandamus  was  brought  againft  the 
corporation  by  one  Snee,  to  be  admitted 
and  enrolled  as  being  the  fon  of  a  freeman, 
born  after  his  father  was  made  free.  The 
fame  attorney  (Mr.  Fonnereau's  agent) 
conducted  this  cafe  both  for  the  plaintiff 

(i)  Supra,  p.  139. 

L  2      »•  and 
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and  defendants.     He  prepared  the  briefs, 
and  intruded  the  counfel,  oh  botli  fides. 
On  the   trial,  which  came  qn  before   the 
Lord  Chief  Judice  of  the  King's  Bench  at 
the  fittings  after  Trinity  term,  1771,  Snee 
only  brought  evidence  tofhew  that  he  was 
the '  grandjon  of  a  freeman,  and*did  not  go 
into  any  proof  that  his  father  was  free, 
which  he  might   have  proved;    a  verdict 
was  neceffarily  found  for  the  corporation. 
']  his  Snee  was   afterwards  made  an  hono- 
rary  freeman,  and  voted  at  the  laft  election 
for  Fonnereau  and  Crefpighy. 
3.  On  the  third  point. 
Juft  before  the  election,  the  mayor  had  a 
thoufand  copies  printed  of  an  extract  from 
the  Durham  act,  3  Geo.  III.  cap.  15.  con- 
taining the   claufe    difqualifying  freemen 
admitted  to  their  freedom  within  the  year, 
and  mentioning  the   penalty  of  one  hun- 
dred pounds  inflicted  by  the  ftatute  if  they 
mail  prefume  to  vote,  but  omitting  the  ex- 
ception in  favour  of  per  fins  'who  have  an  in- 
chjate  title.     He  had  himfelf  caufed  thofe 
papers  to  be  diftributed  among  the  perfons 
claiming  to  be  enrolled.     Some  of  them, 

taking 
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taking  the  alarm,  came  to  aik  his  opinion, 
whether  they  might  vote  without  incur- 
ring the  penalty,  and  received  for  anfwer, 
that  they  certainly  would  be  liable  to  it  if 
they  prefumed  to  vote,  and,  if  not  able  to 
pay,  muft  go  to  jail.  Two  perfons  parti- 
cularly fwore,  that  it  was  this  anfwer  of  his 
alone  that  prevented  them  from  tendering 
their  voices  at  the  election. 

The  poll,  as  the  town- clerk  took  it,  by 
the  mayor's  directions,  reduces  the  num- 
ber of  voters  in  the  borough  to  about  253. 
At  every  former  election  fmce  1703  near 
700  polled  ;  Mr.  Fonnereau  himfelf  had 
polled  from  5  to  600  011  former  occafions. 

No  evidence  was  produced,  on  the  part 
of  the  fitting  members,  to  contradict  the 
above  facts  ;  mod  of  them  were,  in  a  man- 
ner, admitted.  Their  counfel  feemedonly 
to  aim  at  fhewing  that,  of  the  perfons  ex- 
ercifmg  the  right  of  common,  many  re- 
ceived alms ;  and  that  the  votes  of  men  re- 
ceiving alms  have  never  been  allowed  in 
this  borough.  That  la-ft  fact  was  ac- 
knowledged to  be  fo  by  fome  of  the  wit- 
nefles  called  on  the  part  of  the  petitioners. 
L  3  COUNSEL 
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COUNSEL  for  the  petitioners. 

Ift  Point.]  That  honorary  freemen  (that 
is,  thofe  who  have  not  acquired  a  title  to 
their  freedom  by  birth,  fer  vitude,  or  redemp- 
tion,) cannot  be  legally  made  in  Sudbury, 
according  to  the  conftitution  of  the  bo- 
rough, or^  at  any  rate,  that  they  have  no 
right  to  vote  in  the  election  of  members  of 
Parliament,  appears,  both  from  the  evi^ 
dence  which  has  been  produced,  and  from 
the  exprefs  words  of  thelafb  determination. 
It  has  been  {hewn  that  the  books  do  not 
furnifh  a  fmgle  inftance  of  a  perfon  ad- 
mitted a  freeman,  by  favour  of  the  corpo- 
ration, till  within  a  century ;  and  the  few 
examples  within  that  time  are  of  men  to 
whom  a  nominal  freedom  was  given  as  a 
mere  unfubftantial  compliment,  and  who, 
from  their  fituation  in  life,  muft  be  prefumed 
never  to  have  claimed  or  exercifed  any  of 
the  rights  of  freemen. 

In  all  cafes,  where  it  has  been  a  queftion, 
whether  honorary  freemen  have,  or  have 
not,  a  right  to  vote',  the  Houfe  of  Comr 
mons  has  proceeded  on  the  evidence  of 
nfage.  If,  by  the  cuftorn  of  the  place,  it 
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appeared  that  they  always  had  voted,  the 
Houfe,  in  determining  the  right  of  election, 
has  employed  fuch  general  words  as  will 
comprehend  them.  If,  on  the  contrary, 
the  ufage  was  againft  them,  the  determi- 
nation has  been  fo  exprefled  as  only  to  ex- 
tend to  freemen  entitled  by  birth,  fervi- 
tude,  or  redemption. 

In  the  caft  of  Chefter,  in  1747,  the  coun- 
fel  for  the  petitioners  infilled,  "  That  the 
"  right  of  election  was  only  in  fuch  citi- 
<f  zens  of  the  faid  city  as  are  inhabitants 
'*  within  the  faid  city,  or  the  liberties  there- 
"  of,  and  admitted  to  their  freedom  within 
*'  the  city  by  birth^  or  fervltude,  and  not 
*'  receiving  alms  or  any  public  charity." 
The  counfel  on  the  other  fide  denied  that 
to  be  the  right,  and  ftated  it  generally  to  be 
*'  In  the  freemen  of  the'  faid  city  (i)." 
They  propofed  to  prove,  but  it  was  admit- 
ted, that  feveral  honorary  and  non-refi- 
dent  freemen  had  voted  at  the  elections  of 
mayors  and  fheriffs,  and  had  ferved  thofe 
offices,  and  that  honorary  freemen  had 

(i)  2  Feb.  174!     Journ.vol.  xxv,  p.  498.  col.  I. 

L  4  ex- 
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exercifed  trades  in  the  city  ( i ).     On  this 
the  Houfe, 

9  Feb.  i74£,Refolved,  "  That  the  right 
4f  of  election  of  citizens  to  ferve  in  Parlia- 
14  ment  for  the  city  of  Chefter,  is  in  the 
41  mayor,  aldermen,  and  common-council^ 
4<  of  the  faid  city,  and  in  fuch  of  the  free- 
"  men  of  the  faid  city,  not  receiving  alms, 
<c  as  mall  have  been  commorant  within  the 
"  faid  city,  or  the  liberties  thereof,  for  the 
44  fpace  of  one  whole  year  next  before  the 
44  election  of  citizens  to  ferve  in  Parliament 
"for  the  faid  city  (2)." 

In  this  cafe,  as  there  was  evidence  that 
honorary  freemen  had  exercifed  the  fame 
franchifes  with  thofe  who  acquired  their 
freedom  by  an  antecedent  title,  or  by 
purchafe,  the  determination  made  ufe  of 
general  words  under  which  they  are  com- 
prehended. But  in  that  of  Worcefter, 
which  happened  at  the  very  fame  time,  as 
there  was  no  fuch  evidence  in  their  favour, 
although  the  counfel  for  the  fitting  mem- 
ber contended  that  the  right  was  genera^ 

(1)9  Feb.  Journ.  vol.  xxv.  p.  504,  505. 
(2)  Ibid.  p.  505.  col,  i.  2. 

*'  in 
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<c  in  the  freemen,  not  receiving  alms  (i)." 
The  determination  was, 

1 1  Feb.  I74-J-,  Refolved,  "That  the 
*'  right  of  election  of  citizens  to  ferve  in 
"  Parliament  for  the  city  of  Worcefter,  is 
"  in  the  citizens  of  the  faid  city,  not  re- 
"  ceiving  alms,  and  admitted  to  their  free- 
"  dom^  by  birth  or  fervitude,  or  by  re'demp- 
*'  tion,  in  order  to  trade  within  the  faid 
"city  (2). 

Thefe  words  are  clearly  exclufive  of 
honorary  freemen,  or  men  made  free  gra- 
tuitoufly  and  without  a  previous  title  ;  but 
not  more  fo  than  the  words  of  the  refolu- 
tion  of  the  6th  of  December,  1703,  with 
regard  to  Sudbury  (3).  Indeed,  as  one  of 
the  parties,  both  in  the  cafe  of  Chefter, 
and  in  that  of  Worcefter,  contended  for 
freemen  in  general,  the  difference  in  the 
language  of  the  two  determinations  fhows, 
that  when  the  expreffion  "freemen"  is 
ufed  generally,  without  any  qualification  as 
to  the  mode  of  acquiring  their  freedom, 

(1)  Journ.  vol.  xxv.  p.  509.  col.  2. 

(2)  Journ.  fame  vol.  p.  510,  col.  i. 

(3)  Supra,  p.  132. 

there 
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there  honorary  freemen  are  meant  to  be 
comprehended ;  and,  on  the  other  hand, 
where  fuch  qualification  is  fuperadded, 
they  are  meant  to  be  excluded.  This 
alone  is  a  demonftration  that,  according 
to  the  meaning  of  the  laft  determination, 
honorary  freemen  cannot  vote  for  mem- 
bers of  Parliament,  at  Sudbury. 

(&  This  objedion  went  to  ninety-four 
perfons,  who  polled  for  each  of  the  two 
fitting  members.) 

lid  Point.]  If  the  refolution  of  the  6th 
of  December,  1703,  had  been  intended  to 
alter,  or  repeal,  that  of  the  i  gth  of  Janu- 
ary preceding  by  which  admifiions  in 
form  were  declared  not  to  be  neoeflary,  as 
it  followed  it  fo  recently  it  would  certainly 
have  contained  direct  words  expreflive  of 
fuch  intended  alteration.  That  the  uni- 
verfal  and  uniform  fenfe  of  the  borough 
has  been,  that  it  did  not  alter  or  repeal  it, 
is  evident  from  the  conftant  practice  which 
has  been  proved  to  have  obtained  ever 
fmce. 

But  the  perfons  who  were  refufed  to  be 
$dinitted  to  their  freedom,  and  whofe 

votes 
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votes  were  rejected,  becaufe  they  could 
not  {how  any  admiffions  of  their  fathers 
enrolled  upon  ftamps,  are,  independent  of 
the  words  of  the  firft  refolution,  within 
the  words  and  the  meaning  of  the  fecond. 
According  to  thofe  words,  it  is  not  necef- 
fary  to  prove  any  admiflion  of  their  own, 
or 'to  fhow  that  they  themfelves  were  made 
free.  It  is  enough,  that  their  fathers 
were,  and  they  were  ready  to  fhow  when 
they  demanded  to  be  enrolled,  at  the  courts 
holden  on  the  29th  of  October,  1771  and 
afterwards,  that  their  fathers  had,  before 
the  birth  of  the  fons,  and  during  the  whole 
courfe  of  their  lives,  exercifed  and  enjoy- 
ed all  the  franchifes  and  privileges  of  free- 
men, as  communage,  trades  within  the 
borough,  and  the  right  of  voting  for 
members  of  Parliament ;  furely  this  was 
proof  enough,  that  they  (the  fathers)  ha4 
been  made  free.  There  is  nothing  con-? 
cerning  enrollment  upon  ftamps  necefia- 
rily  implied  in  the  expreffion,  "  madefrte" 
The  mode  of  making  freemen  varies  in  dif- 
ferent boroughs,  and  the  conftant  pradice 
in  this  borough  has  been  not  to  require 

any 
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any  formal  enrollment.  Muft  we  not  in-» 
fer,  that  the  Houfe,  in  fpeaking  of  per- 
fons  madefreey  meant  to  refer  to  the  efta- 
blifhed  cuftom  of  the  place?  however  irre- 
gular that  may  now  appear  to  have  been. 

As  fo  much  ftrefs  is  laid  on  the  enroll- 
ment upon  ftamps  in  the  books  of  the  cor- 
poration, as  if  that  were  the  only  legal 
evidence  of  admiflions  to  freedom,  it  will 
be  neceflary  to  take  a  view  of  the  progrefs 
and  changes  of  the  ft  amp  laws,  as  far  as 
they  affedl:  this  queftion. 

The  firft  of  thofe  was  the  ftatute  of  the 
5th  of  William  and  Mary,  cap.  21.  It 
was  entitled,  "  An  act  for  granting  to 
"  their  Majefties  feveral  duties  upon  vel- 
*'  lum,  parchment,  and  paper,  for  carry- 
"  ing  on  the  isoar  againjl  France ;"  and  it 
enacted,  "  That,  for  every  {kin,  or  piece 
"  of  vellum,  or  parchment,  and  for  every 
'*  uieet,  or  piece  of  paper,  upon  which  any 
"  admiilion  into  any  corporation,  or  com- 
'•  pany  (hall  be  engrofied  or  written,  the 
"  fum  of  one  Shilling  fhall  be  paid  ( i ). 

(0  Sea.  3. 

and 
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M  and  that  fuch  vellum,  parchment,  or  pa- 
"  per,  fhall  be  ftamped  (i)."  This  ftatute 
was  to  remain  in  force  four  years,  but  the 
fame  duties  were  continued  by  ftatute  8 
and  9  of  William  III.  cap.  20.  §  12. 

The  ftatute  of  the  9  &'io  Will.  III.  cap. 
25,  added,  to  the  former,  a  new  duty  of  one 
{hilling  on  admiffions,  which  were  there- 
fore to  pay  two  fhillings.  Both  by  this 
ftatute,  and  that  of  5  William  and  Mary, 
it  was  enacted,  That  fuch  admiffions 
{hould  not  be  pleaded,  or  given  in  evi- 
dence in  any  court,  nor  be  holden  to  be 
good,  in  law,  or  equity,  till  they  were 
ftamped ;  and,  if  they  had  been  writ- 
ten without  a  ftamp,  the  duty,  and  a 
penalty  of  five  pounds,  were  to  be  paid, 
and  after  this  the  ftamp  put  upon  them, 
before  they  could  be  pleaded,  or  given 
in  evidence,  or  allowed  to  be  good  (2). 
By  the  ad  of  the  9th  and  loth  Will.  III. 
all  inftruments  ftamped  under  the  former, 
(5  William  and  Mary)  were  to  be  called 

(1)  Seft.  7. 

(2)  5  Will,  and  Mary,  cap.  21.  §  i  r.  9  &  10  Will. 
III.  cap.  25.  §  59. 

in, 
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in,  and  (lamped  again  with  a  fecond  ftamp, 
and,  by  both,  inftruments  already  writ- 
ten, and  not  ftamped  at  all,  were  to  be 
brought  to  the  office  and  ftamped. 

Thus  the  law  flood  on  this  fubject,  till 
the  year  1765,  when  the  act  of  the  5th 
of  the  prefent  King  made  fuch  alterations 
as  will  appear  by  ftating  the  words  of 
that  aft. 

5  Geo.  III.  cap.  46.  §  I.  «  Whereas 
<e  great  frauds  are  committed  in  the  fe- 
"  veral  duties  of  one  {hilling  refpectively 
"  impofed  (among  other  duties)  on  ad- 
"  miflions  into  corporations  and  compa- 
"  nies,  by  an  act  of  Parliament,  made  in 
<£  the  fifth  and  fixth  years  of  the  reign  of 
"  their  late  Majefties,  King  William  and 
"  Queen  Mary,  (intituled  an  act,  &c.)  and 
**  by  another  act  of  Parliament,  made  in 
**  the  ninth  and  tenth  years  of  the  reign 
"  of  his  faid  late  Majefty  King  William 
"  the  Third,  (intituled,  &c.)  owing  to  the 
"  faid  duties  being  charged  on  the  admif- 
c<  fions,  and  not  on  the  entries,  minutes, 
"  or  memorandums,  made  of  fuch  ad- 
"  miffions  in  the  court  books,  rolls,  or 

*c  records, 
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"  records,  of  fuch  corporations  or  com- 
"  panics, — be  it  enacted — that  from  and 
"  after  the  fifth  day  of  July,  one  thoufand 
"  feven  hundred  and  fixty-five,  the  fe- 
"  veral  duties  upon  admiffions  into  cor- 
"  porations  and  companies,  granted  by 
"  the  faid  ads,  fhall  ceafe  and  deter- 
«c  termine. 

te  §  2.  And  that  from  and  after  (the 
"fame  date]  in  lieu  thereof,  the  duty 
"  herein  after  mentioned  be  charged,  im- 
"  pofed,  and  paid,  throughout  the  king- 
"  dom  of  England,  dominion  of  Wales, 
"  and  town  of  Berwick  upon  Tweed ; 
"  that  is  to  fay, 

"  For  and  upon  every  ikin  or  piece  of 
*c  vellum,  or  parchment,  and  for  every 
**  fheet  or  piece  of  paper,  upon  which 
"  fhall  be  ingrofTed,  written,  or  printed, 
<l  in  the  court-book,  roll,  or  record,  of 
*{  any  corporation,  or  company,  any  en- 
*'  try,  minute,  or  memorandum,  of  any 
"  admiffion  into  any  corporation  or  com- 
'*  pany,  the  fum  of  two  fhillings. 

"  And  if  any  town-clerk,  or  other  pro- 
*«  per  officer,  fhall  negleft  or  refufe  to 

<f  make 
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"  make  fuch  entry,  minute,  or  memoran- 
"  dum,  of  fuch  admiffion,  upon  the  pro- 
"  per  duty,  in  the  court-book,  or  'on  the 
"  roll,  or  record  of  fuch  corporation  or 
"  company,  within  one  month  after  any 
"  perfon  mail  be  admitted  into  the  fame, 
•c  he  mail,  for  every  fuch  offence,  forfeit 
"  the  fum  of  ten  pounds." 

The  other  prdviflons  relating  to  ftamps 
in  the  former  ads  are  re-enadted  by  this 
(i),  but  it  is  to  be  obferved,  that  it  does 
not,  like  the  former,  require  that  former 
admifjions  fhould  be  re-ftamped;  or  that 
they  mould  be  entered  in  the  books. 

The  greateft  part  of  the  rejected  voters 
were  in  the  uncontroverted  enjoyment  of 
their  freedom  before  1765.  They  were  not, 
therefore,  called  upon  to  prove  their  free- 
dom, by  ftamped  admiffions,  in  the  books 
of  the  corporation,  and  the  objection 
made  to  them  by  the  returning  officer  at 
the  poll  falls  to  the  ground.  As  to  them, 
the  true  evidence  would  be  admiffions  on 
flips  of  parchment  duly  ftamped,  but 
that  evidence  the  corporation  took  care 

(i)  Sea.  42. 

fhould 
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fhould  never  be  forth-coming,  becaufe 
they  held  it  unneceHary  under  the  refolu- 
tions  of  1702  and  1703,10  give  admiffions 
upon  {lamps.  Slips  of  parchment,  im- 
porting that  the  bearer  was  a  freeman  of 
Sudbury*  but  not  on  ftamps,  were  the 
only  inftruments  in  ufe.  In  their  books, 
however,  relating  to  rights  of  common, 
they  have  kept  annual  lifts  of  the  freemen, 
who  put  their  cattle  on  the  common,  and 
alfo  of  thofe  freemen  who,  not  having 
cattle,  received  their  {hare  of  the  com- 
monage-money.' Thbfe  book£  need  not 
be  ftamped  by  any  law  whatever,  and, 
therefore,  may  be  read  in  evidence.  To 
this  no  reafonable  objection  can  be  made, 
nor  to  the  parole  teftimony  which  has 
been  given  before  the  Committee.  It  has 
never  been  determined,  that>  according  to 
the  {lamp  laws,  when  no  admiffions  on 
{lamps  are  to  be  found,  other  evidence 
{hall  not  be  admitted  to  prove  a  man  to 
be  a  freeman. 

The  general  rule  of  law  requires  that 
evidence  {hall  not  be  admitted  of  any 
thing  of  which  better  evidence  might  have 

YOL.  II.  M  been 
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been  procured,  and  is  not  produced ;  but, 
when  what  would  have  been  better  evi- 
dence, if  it  could  have  been  procured, 
cannot  be  found,  it  is  alfo  a  rule  of  law, 
that  the  next  bed  evidence  fhall  then  be 
admitted.  Anil  this  ru!e,  being  derived 
from  the  principles  of  common  fenfe,  is- 
not  peculiar  to  the  laws  of  this  country. 
It  is  a  rule  of  the  civil  law,  with  which 
one  of  the  fitting  members  muft,  from  his 
profeflion  ( I ),  be  acquainted.  On  the  part 
of  the  rejected  voters,  the  words  of  Cicero- 
(no  mean  authority  in  that  law)  on  be- 
half of  a  client  whofe  cafe  was  very  fimi- 
lar  to  theirs,  might  have  been  ufcd 
with  great  propriety.  The  admiflion  of 
Archias  the  poet,  to  the  freedom  of  the  city 
of  Heraclea,  being  called  in  queftion,  he 
was  ready  to  prove  it  by  the  fame  fort  of 
evidence  which  the  freemen  of  Sudbury  of- 
fered to  produce,  but  was  told  that  this  was- 
not  the  beft evidence,  and  that  he  muft  Ihow 
the  enrollment  of  his  admiffion  in  the 
books  of  the  city,  although  it  was  noto- 
rious that  thofe  books  had  been  confumsd 

(l)  Mr.  Crefpigny  is  King's  Proftor. 
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by  fire,  and  did  notexift,  on  which  Cicero, 
who  pleaded  his  caufe,  obferved,  "  Hie 
"  tu  tabulas  Heraclzcnfium  dcjlderas^  quas^ 
ic  Italico  belie,  inccnfo  tabulario)  interiffe 
"  fcimus  omnes.  Ejl  ridiculum^  adea^  GU&  ha- 
"  bemus,  nihil  dicer  e  \  qu<zrer€  qua  habere 
*'  non  poffumus?* 

If  a  man  could,  in  noinftance,  prove  his 
freedom,  but  by  fhowing  a  (lamped  admif- 
fion  in  the  corporation  books,  it  would  be 
in  a  candidate's  power,  after  having  gained 
the  good  wiihes  of  the  town-clerk,  to  engage 
him  not  to  enter  the  admiffions  of  thofe 
who  were  not  likely  to  befriend  him,  and  at 
the  moderate  rifk  of  ten  pounds  he  could 
infure  him  againft  any  confequences  of 
his  refufal  fo  to  do  in  any  particular  in- 
flance. — Where  the  numbers  run  near, 
a  very  few  ten  pounds  would  fecure  a  ma- 
jority. 

But,  from  the  titles,  and  the  whole  te- 
nouf  of  the  ftamp  ads,  it  is  obvious  that 
they  were  meant  but  as  revenue  laws,  and 
not  intended  to  affecl:  or  flop  the  ordinary 
courfe  of  legal  evidence.  This  is  fo  much 
the  cafe,  that  if  you  pay  the  penalty,  and 
M  2  pro- 
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produce  a  certificate  thereof,  the  entry  of 
admiffion  itfelf  may  be  given  in  evidence 
although  not  ftamped,  as  appears  from  the 
cafe  of  the  King  againft  Reeks,  reported 
by  Lord  Raymond  ( i ). 

By  the  ftatute  of  17  George  II.  cap.  3. 
§  i.  it  is  enacted,  "  That  the  churchwar- 
«'  dens  and  overfeers  fhall  caufe  publick 
"  notice  to  be  given  in  the  church,  of 
"  every  rate  for  relief  of  the  poor,  al- 
"  lowed  by  the  juftices,  the  next  Sunday 
"  after  fuch  allowance;  and  no  rate  mall 
"  be  reputed  fufficient  to  be  collected,  till 
"  after  fuch  notice  given."  Yet  it  has 
been  determined  that  a  perfon  paying  un- 
der a  rate,  which  never  was  fo  publifhed, 
fhall  neverthelefs  gain  a  fettlement  (2). 
The  principles  of  that  determination  will, 
by  analogy,  apply  to  the  prefent  cafe, 
fince  it  fhews  that,  where  particular  fo- 
lemnitiea  are  enacted  for  particular  pur- 
pofes,  as,  with  regard  to  flamps,  for  that 
of  fec.uring  the  payment  of  a  branch  of 

(i)  2  Lord  Raym.  p,  1446,  line  9,  from  the  boi- 
^.toin  of  the  page, 
(.2)  Quare. 

the 
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the  revenue,  and,  with  regard  to  the 
publication  of  rates,  for  that  of  ge- 
neral notoriety,  although  the  legiflature 
may  have  enforced  the  performance  of 
fbch  folemnities,  by  depriving  the  perfon 
or  perfons  neglecting  them  of  the  ufe  which 
might  otherwife  have  been  made  of  the 
thing  on  which  they  ought  to  have  been 
employed,  yet  the  want  of  thofe  folemni- 
ties is  not  to  annihilate  titles  or  rights  ac- 
quired, and  capable  of  proof,  independent 
of  them.  On  the  whole,  all  the  operation 
of  the  (lamp  laws  is,  that,  if  an  inftru- 
ment  or  entry  of  admiflion  is  not  ftamped 
(or  at  leaft  the  penalties  not  paid)  ihall  not 
be  of  any  advantage  to  the  perfon  offend- 
ing againflthem,  in  eftablifhing  his  right  of 
freedom.  This  was  fufficient,  and  the 
legiflature  does  not  go  farther,  and  fay, 
that  fuch  perfon  fhall  not  be  fuffered  to 
prove  his  right  by  any  other  evidence. 

If,  notwithftanding  what  has  been  faid,  , 
it  were  ftill  to  be  thought,  both,  that  per- 
fons claiming  a  right  to  vote  as  being  fons 
of  freemen  born  after  their  fathers  were 
made  free,  mull  themfefoes  have  been  made 
M  3  free, 
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free,  and  that  the  only  legal  evidence  that 
they  have>  is  their  admiffion  enrolled  upprj 
ftamps,  ftill,  on  the  cleareft  principles  of 
law,  the  perfons  rejected  at  the  laft  elec- 
tion were  entitled  to  vote.  When  they  de- 
manded to  be  enrolled  they  offered  to  mew 
that,  when  they  were  born,  their  fathers 
were  free,  and  that  they  died  in  the  ex- 
ercife  of  all  the  rights  of  freemen.  Sure- 
ly, after  fuch  a  length  of  time,  their  being 
freemen  was  not  to  be  contefted.  The 
law  would  prefume^  with  regard  to  them, 
enrollment  upon  rtamps,  if  eflential,  and 
every  other  neceffary  form.  The  court  of 
King's  Bench  never  would  fuffer  the  right 
to  a  franchife  to  be  queftioned,  upon  the 
fuggeftion  of  fo  ftale  a  defect  of  title.  In 
the  cafe  of  the  King  againft  Stevens,  that 
court  unanimoufiy  refufed  to  grant  an  in- 
formation, becaufe  the  perfon  againft  whom 
it  had  been  moved  for  had  been  w  poflef- 
Con  for  twenty-nine  years  (i);  and,  fmce 
that  cafe  happened,  they  have  laid  down 
a  rule,  never  to  grant  an  information  ir* 
the  nature  of  Quo  waranto  againft  a  corpo- 
(i)  i  Burr.  p.  433.  Michaelmas  31  Geo,  II, 

rator 
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rator  de  faflot  if  he  has  been  twenty 
years  in  the  undifturbed  enjoyment  of  his 
franchife  ( i ).  If,  therefore,  the  title  to  be 
admitted  of  thofe  who  claimed  by  birth, 
was  not  to  be  queftioned,  if  they  could 
fliow  that  at  the  time  of  their  birth  their 
fathers  were  in  poiredion  of  the  franchifqs 
of  freemen,  and  fo  continued  till  their 
death,  if  they  were  ready  to  prove  this, 
but  were  not  permitted,  and  if,  upon  this 
legal  ground,  they  demanded  to  be  admit- 
ted and  enrolled  upon  ftamps,  and  were  re- 
fufed,  they  are  to  be  confidered  as  if  they 
had  been  in  fact  admitted  and  enrolled,  as 
to  the  right  of  voting  either  at  corporation 
elections,  if,  by  the  conftitution  of  the  bo- 
rough, they  have  any  {hare  in  them,  or  for 
members  of  Parliament;  and,  having  ten- 
dered their  votes  at  the  laft  election,  they 
are  entitled  to  be  put  upon  the  poll.  This 
equitable  doctrine  has  been  recognized  and 
eftablifhed,  with  regard  to  the  election  of 
mayors,  in  the  eafes  of  the  King  v.  Of- 
born,  and  Auftin  v.  Ofborn,  Trin.  2. 

(2)  VMefupra,  Cafe  of  Heilcfton,  p.  6,  7. 

M  4  George 
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George  the  Firft  ( i ),  and,  with  regard  to  the 
election  of  members  of  Parliament,  in  num- 
berlefs  inftances  to  be  found  in  the  Journals, 
but,  particularly,  in  the  cafe  of  Shrewfbury, 
which  was  determined  a  few  days  ago  (2). 

The  palpable  collufion  in  the  fham  man- 
damus, nominally  brought  by  Snee,  but 
conducted  by  the  agent  for  his  pretended 
antagonifts,  is  the  ftrongeft  proof  that  they 
and  their  advifers  knew  that  the  law  was 
againft  them. 

As  to  137  of  the  rejected  voters,  it  has 
been  proved,  by  the  teftimony  of  Griggs, 
and  by  the  polls,  that  they  have  been  in  the 
pofleffion  and  exercife  of  the  franchife  of 
voting  as  freemen  ever  finceMay  1754  (3), 
which  is  more  than  twenty  years  previous 
to  the  lafl  election.  Their  right  therefore 
could  not  have  bten  queftioned  at  the  time 
of  the  election  even  in  Wedminfler-hall, 
fmce  the  rule  which  has  been  juft  men- 
tioned had  attached  upon  them,  and  this 
Committee  will  not  fuffer  rights  to  be  dif- 
piited  before  them,  which  cannot  be  at* 

(1)  Comyn's  R.ep.  240,  243. 

(2)  Vide fupra,  vol.  i.  p.  470,  471. 

(3)  Supra,  p.  142. 

tacked 
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tacked  in  the  ordinary  courfe  of  law.  The 
votes  of  thofe  137  perfons  muft  therefore,  • 
at  all  events,  be  added  to  the  poll,  and  they 
alone,  independent  of  the  others,  are  fuf- 
ficient  to  give  both  Sir  Walden  Hanmer 
and  Sir  Patrick  Blake  a  great  majority  over 
the  fitting  members. 

Hid  Point.]  The  moft  unjuftifiable  be- 
haviour of  the  mayor,  in  garbling  the  fta- 
tute  of  George  the  Third,  and  in  deceiv- 
ing the  electors,  in  order  to  perfuade  them 
nqt  to  tender  their  votes,  while  it  proves 
that  he  knew  that,  if  tendered,  they  Ought 
to  be  received,  convidts  him  of  fuch  in- 
tentional and  criminal  partiality,  as  calls 
for  a  degree  of  cenfure  and  punilhment 
fufficient,  by  the  example,  to  deter  others 
in  the  like  fituation,  from  practices  of  fo 
dangerous  a  tendency  (A). 

The  counfel  for  the  fitting  members 
contended, 

That,  as  to  the  admiflion  of  hono- 
rary freemen,  the  magiftrates  being  al- 
lowed to  have  a  right  of  felling,  muft 
likewife  have  a  right  to  give  away  the 
freedom  of  the  town  and  common,  the 
one  neceflarily  comprehending  the  other. 

That 
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That,  as  to  the  inference  that  peribns 
were  freemen,  and  entitled  to  vote,  from 
their  names  appearing  on  the  communage- 
books  as  having  received  the  communage- 
money,  it  was  ib  far  from  fair  or  conclu- 
five,  that  widows,  who  as  women  cannot 
exercife  any  of  the  rights  of  freedom,  ap- 
pear on  thofe  books.  That,  on  the  con- 
trary, the  communage-money  was  to  be 
confidered  as  a  fort  of  charity,  of  the  na- 
ture of  alms,  and  that,  as  fuch,  by  the 
common  law  of  Parliament,  the  receipt  of 
it  had  difqualified  thofe  who  did  receive 
it,  even  fuppofing  their  votes,  othcrwife 
to  have  been  good. 

But  they  chiefly  relied  on  their  conftruc- 
tion  of  the  ftamp  laws,  by  which  they 
contended,  that  nothing  but  flamped  ad- 
miffions  could  be  legal  evidence  of  a  per^- 
fon's  being  a  freeman. 

In  reply,  the  Counfel  for  the  petition- 
ers faid,  on  the  cmeftion  concerning  the 
honorary  freemen, 

That,  though  it  may  be  true  that  where 
a  man  can  fell  a  thing  as  his  own,  he 
may  confer  it  gratis,  yet  this  will  not  ap- 
ply 
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ply  to  the  feled  part  of  a  corporation, 
who,  in  admitting  to  the  rights  of  com- 
mon, and  of  carrying  on  trades  in  a  bo- 
rough, ad  only  as  truftees  for  the  corpo- 
rate body  at  large.  That  their  power  of 
difpofing  of  thofe  rights  for  a  confidera- 
tion  in  money,  which  counterbalances  to 
thofe  already  poflefled  of  them  what  they 
lofe  by  their  being  communicated  to  a 
greater  number,  is  far  from  involving  in 
it  a  power  of  diminifhing  the  value  of 
thofe  rights  to  the  fubfiiling  freemen,  by 
an  encreafe  of  number  without  any  equi- 
valent or  compenfation. 

That,  as  to  the  diftribution  of  the  com- 
munage- money,  it  had  been  proved,  that, 
by  the  cuftom  of  the  borough,  it  is  given 
only  to  freemen,  and  freemen's  widows. 
That  all  the  men,  therefore,  who  appear 
by  the  books  to  have  received  it,  muft  be 
confidered  as  freemen,  and  that  without 
going  into  the  litigated  queftion  of  the 
common  law  difqualifkation  by  alms,  the 
communage-money  can  never  be  confider- 
ed as  alms  ;  that  it  is  the  property  of  the 
perfons  to  whom  it  is  paid,  purchafed  by 

them- 
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themfelves,  or  their  forefathers  who  firft 
acquired  the  freedom  of  the  borough ;  and 
that  it  is  given  as  an  equivalent  to  thofe, 
who,  not  having  cattle  of  their  own  to 
turn  on,  cannot  enjoy  the  privilege  of  the 
common  in  that  way. 

During  the  courfe  of  the  caufe,  the, 
counfel  for  the  petitioners  propofed  to  call 
a  witnefs,  to  prove  a  converfation  of  one 
Delande,  an  alderman  of  Sudbury ;  on  a 
fuggeftion  that  Delande  himfelf  could  not 
be  found  to  be  ferved  with  the  Speaker's 
warrant. 

This  was  objected  to,  and  the  point  be- 
ing argued, 

The  Committee,  after  clearing  the 
court, 

Refolved,  "  That  the  counfel  fhould 
"  not  be.  permitted  to  go  into  this  evi- 
"  dence." 

After  the  Committee  had  fettled  their 
opinion  among  themfelves  with  regard  to 
the  merits  of  the  eledion,  before  they 
communicated  their  determination  to  the 
Houfe,  they  ordered  Strut,  the  mayor, 
aud  all  the  agents  and  perfons  belonging  to 

Sud- 
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Sudbury  who  happened  to  attend,  to  be 
called  in,  and  the  Chairman,  by  their  di- 
rection, publicly  reprimanded  Strut  for 
his  conduct  at  the  eledion.  He  told  him, 
That,  by  publifhing  a  partial,  mutilated 
extract  from  the  ftatute  of  George  the 
Third,  he  had  converted  what  was  de- 
figned  by  the  legiflature  for  the  moft 
equitable  purpofes,  to  ferve  the  worft : 
That  the  object  of  that  ftatute  was  to  fc- 
cure  rnen,  poffefled  of  an  eftablifned  right 
to  vote,  in  the  fubftantial  and  effectual  exer- 
cife  of  that  right,  by  preventing  their  fuf- 
frages  from  being  overpowered  by  an  in- 
flux of  new  voters,  unconnected  with  the 
borough,  and  made  fuch  merely  to  ferve  a 
particular  jobb  :  But  that  he  had  falfely 
held  out  its  penalties  to  perfons  who  had 
an  eftablifhed  right,  in  order  to  deter  them 
from  exercifmg  it.  That  the  Committee 
had  it  in  their  power  to  report  his  .conduct, 
and  expofe  it  to  thejufticeof  theHoufe(A), 
but  they  hoped  a  fenfe  of  their  lenity,  and 
his  own  guilt,  would  be  fufficient,  in  fu- 
ture, to  prevent  him  from  acting  fuch  a. 
.  part,  if  ever  he  found  himfelf  in  a  fituation, 

li  mi  - 
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iimilar  to  that  in  which  he  appeared  at  the 
laft  election. 

The  numbers  on  the  returning  officer's 
poll  flood  as  follows  : 

For  Fonnereau,  -  -  -  181 
For  Crefpigny,  -  -  -  -  179 
For  Hanmer,  -  -  -  74 

For  Blake  -     -     -      -      73 

94  of  the  voters  for  the  fitting  members 
were  objected  to  as  honorary  freemen.  If 
the  petitioners  had  only  fucceeded  on  that 
point,  the  majority  would  have  fliil  been 
againft  them  ;  for  Fonnereau  would  have 
remained  with  87  votes,  and  Crefpigny 
with  85.  If,  therefore,  the  Committee 
kad  thought,  that  admifiions  upon  ftamps, 
in  the  corporation  books,  were  neceflaryto 
eftablifh  the  right  of  voting  to  all  thofe 
who  had  been  rejected,  they  could  not  de- 
cide in  favour  of  the  two  petitioning  can- 
didates. 

Of  the  388  who  were  rejected,  26 
were  proved  to  have  polled  at  every  former 
election  ever  fince  1734  (i).  If  we  add  thofe 
to  the  votes  for  Hanmer  and  Blake,  de- 
dueling  at  the  fame  time  the  honorary  free- 

(i)  Supra,  p.  142. 

men 
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men  from  thofe  for  the  two  fitting  mem- 
bers, the  majority  will  then  be  in  favour 
of  the  two  former,  the  numbers  (landing 
thus:  For  Hanmer  100;  for  Elake  99; 
for  Fonnereau  87;  for  Crefpigny  85.  It 
was,  therefore,  pojfibk  that  the  decifion 
fhould  be  in  favour  of  Hanmer  and  Blake, 
the  Committee  holding  the  honorary  free- 
men's votes  to  be  void,  and  of  the  388 
rejected,  only  the  26  above-mentioned  to 
be  good.  But  every  argument  and  prin- 
ciple in  fupportof  thofe  26,  applies  equally 
to  all  the  137,  (of  which  they  make  part,) 
who  have  been  polled  ever  fmce  May, 
1734,  that  is,  above  twenty  years  before 
the  laft  eledion  (i). 

The  Committee  therefore,  in  order  to 
determine  in  favour  of  Hanmer  and  Elake, 
mnft  have  confidered  all  the  137  as  good 
votes,  and  the  addition  of  them,  without 
deducing  the  honorary  freeemen,  would 
turn  the  majority  confiderably  on  the  fide 
of  the  petitioners  ;  for  the  numbers  would 
be,  for  Hanmer  211  ;  for  Blake  210;  for 
Fonnereau  181;  and  for  Crefpigny  179. 
Hence  it  follows,  that  a  decif;on  for  Han- 

(0   Supra,  p.  'F4?. 
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mer  and  Blake  only  neceffarily  required  trie 
Committee  to  be  of  opinion,  "  That  per- 
"  fons  who  derived  their  claim  to  their  free- 
<c  dom  from  the  antecedent  title  of  birth, 
«c  who  had  exercifed  all  the  rights  of  free- 
"  men,  and  that  of  voting  for  members  of 
"  Parliament  among  the  reft,  for  twenty 
<c  years  and  upwards  before  the  laft  election, 
"  who  had  demanded  to  be  enrolled,  (and 
c<  offered  to  prove  that  at  their  birth  their 
"  fathers  exercifed  and  enjoyed  the  rights 
<c  and  franchifes  of  freemen,)  but  were  rc- 
*'  fufed,  had  a  right  to  vote,  though  they 
<e  could  not  produce  evidence  of  their  ad- 
«'  miffion  enrolled  upon  ftamps." 

On  Wednefday,  the  22d  of  March,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe,  That  they  had  determined, 

That  Sir  Walden  Hanmer,  Bart,  and 
Sir  Patrick  Blake,  Bart,  were  duly  elected* 
and  ought  to  have  been  returned  (i). 

(i)  Votes,  p.  407,  408. . 
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J>AGE  169,  173.  (A.)  The  following  cafe  was 
very  much  in  point  to  the  conduct  of  the  re- 
turning officer.  In  1705,  on  occafioh  of  an  elec- 
tion, the  mayor  of  Norwich  had  publifhed  a  bye- 
law,  made  at  an  afTembly  held  in  Norwich,  28  Oct. 
1640,  enacting,  That  any  one  that  fhould  give  his 
voice  for  any  man,  not  free,  to  be  chofen  citizen 
for  the  Parliament,  fhould  forfeit,  to  the  ufe  of  the 
poor,  five  pounds,  or  fuffer  imprifonment(i).  The 
Houfe,  on  this,  (6  Dec.  1705,)  Refolved,  "  That 
"  William  Blythj  Efq.  late  mayor  of  the<:ity  of 
"  Norwich,  by  printing  arid  publijhing  a  pretended  bye- 
*'  law,  made  in  the  year  164.0,  contrary  to  Magnet 
61  Cbarta,  in  order  to  terrify  the  electors  of  the  faid  city 
<e  from  free  and  impartial  voting  in  the  late  election 
"  of  members  to  ferve  in  Parliament  for  the  faid 
"  city,  is  guilty  of  an  illegal  and  arbitrary  pro- 
"  ceeding." 

(i)  Journ.  vol.  xv.p,  55, .col,  2.  p.  56,  col*  i. 
VOL.  II.  N  Arid 
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And  ordered,  «  That  the  faid  William  Blyth  be> 
t{  for  his  (aid  offence,  taken  into  the  cuftody  of  the* 
"  Serjeant  at  Arms  attending  this  Houfe(i)." 

(i)  Journ  vol.  xv,  p,  56.  col.  i,  z. 
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THE 


Of  the  DISTRICT  of 


WIGTOWN,  WHITE  HORN,   NEW 
GALLOWAY,  and  STRANRAER, 


In    SCOTLAND. 


N  2  The 


The  Committee  was  chofen  on  Tuefday,  the  aift   of 
March,  and  confifted  of  the  following  Gentlemen. 


SirTho.Clavering,  Bart.  Chairman, 

Jt)hn  Tempeft,  Efq. 

Chriftophcr  Griffith,  Efq. 

John  Dyke  Acland,  Efq. 

Hon.  Thomas  Lyon, 

Charles  Ogilvy,  Efq. 

William  Weddel,  Efq. 

Sir  Cecil  Wray,  Bart. 

Hon.  Charles   Finch, 

Jofeph  Martin,  Efq. 

Hon.  John  Vaughan, 

Earl  of  Fife, 

Lord  Adam  Gordon. 

NOMINEES. 
Of  the  Petitioner, 
John  Burgoyne,  Efq. 

Of  the  Sitting  Member, 
Sollicitor  General  of  Scotland. 


Durh.  county 
Durham 
Berkfhire 
Callington 
Aberdeen,  &c. 
Weft-Looe 
Malton 
Eaft-Retford 
\Caftle-Rifing 
Tewkefbury 
Berwick 
Bamfshire 
Kincardinefh. 


Prefton 
Edinburghfli. 


PETITIONER. 
Henry  VVatkin  Dafliwood,  Efq. 

Sitting  Member. 
William  Norton,.  Efq. 

COUNSEL 

For   the  Petitioner. 

Mr.  Macdonald,         Mr.  Elliot. 

For  the  Sitting  Member. 
Mr.  Crofby,  •     .   Mr.  Lee  (A), 
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CASE 

Of  the  DISTRICT  of 

WIGTOWN,     &c. 

WHEN  the  Committee  met,  on 
Wednefday,  the  22d  of  March, 
Mr.  Dafhwood's  petition  was  read,  which, 
as  it  contains  the  general  ftate'of  his  cafe, 
and  will  ferve  as  a  precedent  for  petitions 
from  diftrids  of  boroughs  in  Scotland, 
jt  may  be  proper  to  infert  at  length, 

"  TO  the  Honourable  the  Commons 
"  of  Great  Britain,  in  Parliament 
"  afiembled,  The  Petition  of  Henry 
il  Watkin  Dafhwood,  Efq.  humbly 
"  fheweth, 

"  THAT  your  petitioner,  and  William 

"Norton,  Efq.  were  candidates  at  the  lafl 

"  election  of  a  member  to  ferve  in  Parlia- 

N  3  meat 
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*'  ment  for  the  diftrid  of  the  boroughs  of 

"  Wigtown,  Whitehorn,  New  Galloway, 

•'  and  Stranraer,  in  Scotland,  which  elec- 

"  tjpn  was  had  on  Monday,   the  31*1  day 

"  of  October,    1774;    That,   at  the  faid 

"  election,  the  delegates  for  the  boroughs 

"  of  Wigtown,  Whitehorn,  and  Stranraer, 

"  duly  chofen,    and  appointed  for   thofe 

"  three  boroughs,  met  at  New  Galloway, 

"  the  prefiding  borough,   and  that  Alex- 

"  ander   Fergufon,   Efq.  chofen  and  ap- 

V  pointed   delegate   for   the   borough    of 

"  New  Galloway,    abfented  himfelf  from 

«'  the  faid  election,  having  pretended  to 

*'  refign    the    office   of    delegate ;     That 

*f  John  Newall,  Efq.  pretending  to  have 

"  been  duly  chofen  delegate  for  the  faid 

*'  borough  of  New  Galloway,   upon  fuch 

*f  pretended  refignation  of  the  faid  Alex- 

"  ander  Fergufon,   Efq,   was   admitted  to 

"  vote,   and,    accordingly,   voted  for  the 

?'  faid  William  Norton,  Efq.     But  your 

"  petitioner,  having  had  the  votes  of  the 

"  delegates  of  the  boroughs  of  Wigtown 

«  and  Whitehorn,   at  the  election  afbre- 

"  faid,  and  the  faid  William  Norton  the 

"  vote 
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*e  vote  of  the  legal  delegate  of  the  bo- 
"  rough  of  Stranraer  only,  (the  pretended 
"  delegate,  John  Newall,  Efq.  not  having 
"  any  legal  authority  to  vote  at  fuch 
"  election)  had,  thereby,  a  majority  of 
<c  legal  votes ;  notwithftanding  which,  the 
"  faid  William  Norton  has  been  returned 
"  as  the  burgefs  duly  eleded,  to  ferve  in 
"  Parliament  for  the  aforefaid  diftrict  of 
"  boroughs,  to  the  manifeft  injury  of 
"  your  petitioner.  Your  petitioner,  there- 
"  fore,  humbly  prays  this  honourable 
"  Houfe  to  take  the  premifes  into  their 
"  confideration,  and  grant  him  fuch  re- 
<c  lief,  as  to  this  honourable  Houfe  mall 
"  feem  meet  (i)." 

There  were  two  queflions  in  this  cafe. 

I .  Whether  Mr.  Newall  was  duly  cho- 
fen  a  delegate,  for  the  borough  of  New 
Galloway,  and  was  capable  of  voting  at 
the  election  of  the  member  to  ferve  in 
Parliament  for  the  diftricT;. — The  fuppofed 
illegality  of  the  appointment,  and  of  the 
vote  of  Newall,  was  the  only  ground  of 
Mr.  Dafhwood's  claim  to  the  feat. 

(i)  Votes,  Dec.  6.  p.  32,  33. 

N  4  2.  Wher 
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2.  Whether  a  perfon,  not  a  burgefs  of 
any  one  of  the  boroughs  compofmg  a 
diftrict,  is  capable  of  being  elected  a  bur- 
gefs, to  ferve  in  Parliament,  for  that  dif- 
trict.— Mr.  Dafhwood  was  not  a  burgefs 
of  either  of  the  four  boroughs  for  which 
he  was  a  candidate,  at  the  time  of  the 
election ;  and  this  objection  to  his  eligi- 
gibility  was  taken,  on  the  trial  of  the 
caufe,  by  the  counfel  for  the  fitting 
member. 

To  render  the  arguments  in  this  cafe 
more  intelligible,  it  will  be  proper  to  pre- 
mife  a  brief  account  of  the  mode  of  elect- 
ing the  members  for  the  boroughs  in 
Scotland,  as  it  has  been  eftablimed  by  fe- 
veral  acts  of  Parliament,  fmce  the  union 
of  the  two  kingdoms. 

By  an  act  of  the  Scotch  Parliament,  of 
the  £th  February,  170^-,  cap.  8.  (!)  de- 
clared to  be  equally  valid  as  if  it  had  been 
inferted  in  the  treaty  of  union,  there  are 

(i)  Ruffhend's  Statutes,  vol.  iv.  p.  232,  233,  234, 
Scots  A&s,  fmall  edit.  vol.  iii.  p.  736,  &c. 

to 
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to  be,  of  the  forty-five  reprefentatives  of 
Scotland,  in  the  Hpufe  of  Commons  (to 
which  number  they,  are  confined  by  the 
'  2ad  article  of ,  that  treaty)  fifteen  chofen 
by  the  royal  boroughs.  Of  thefe,  one  is 
chofen  by  the  city  of  Edinburgh,  and  one 
by  each  of  fourteen  diftridts,  into  which, 
by  that  a£t,  the  remaining  boroughs  are 
divided  (B).  Each  borough  of  a  diftricT: 
receives  a  precept  from  the  fheriff  or  fte- 
ward,  in  whofe  jurifdidtion  it  lies,  within 
four  days  after  he  receives  the  writ  of 
election,  by  which  precept  the  magiftrates 
are  commanded  to  elect  a  commiffioner' 
(or  delegate)  accordipg  to  the  manner  in 
which  they  formerly  elecled  the  members 
they  fent  to  the  Scotch  Parliament. 

The  delegate,  when  elected,  has  a  re- 
gular commiflion  given  him,  and  all  the 
delegates  meet  on  the  day  appointed  for 
choofmg  the  member  of  Parliament,  at 
one  of  the  boroughs  in  the  diftridt.  That 
day  muft  always  be  the  thirtieth  after  the 
tefte  of  the  writ,  unlefs  that  happen  to 
be  a  Sunday,  in  which  cafe  the  election 

muft 
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inuft  be  on  the  thirty-firft  day  after  the 
tefte  of  the  writ  (i). 

The  borough  where  the  election  is 
made  is  called  the  prefiding  borough. 
This  each  borough  is,  in  its  turn,  from 
one  general  election  to  the  next,  in  the 
order  prefcribed  by  the  Scotch  act  before- 
mentioned  (B).  If  a  vacancy  happen  in 
the  .interval  between  two  general  elections, 
the  borough  which  prefided  at  the  general 
election  immediately  preceding  (2),  or 
(as  it  is  exprefled  in  the  ftatute,  and  which 
amounts  to  the  fame  thing)  the  borough 
which  prefided  at  the  election  of  the  mem- 
ber whole  feat  has  become  vacant,  is  to 
prelide  at  the  election  confequent  upon 
fuch  vacancy. 

The  whole  power  of  election  is  de- 
volved upon  the  delegates,  fo  that  they 
may  vote  for  whom  they  pleafe,  and  are 
neither  bound  to  receive,  nor  follow,  any 
inftructions  from  their  refpective  confti- 
tuents  (C). 

In  the  event  of  an  equality  of  voices, 
the  delegate  of  the  prefiding  borough  ha§ 

(1)  6  Anne,  cap.  6.  §5. 

(2)  Same  flat,  and  feft. 

a  cad- 
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a  cafting  vote,  befides  his  vote  as  commif- 
fioner  for  his  own  borough  (i). 

If  the  commiflioner  from  the  preflding 
borough  be  abfent  from  the  meeting  for 
the  election  of  the  burgefs  to  ferve  in  Par- 
liament, or  refufe  to  vote,  the  commif- 
fioner  from  the  borough  which  was  the 
preflding  borough  at  the  laft  election,  and 
jf  he  alfo  be  abfent,  or  refufe  to  vote,  the 
commiflioner  from  the  borough,  which 
was  the  preflding  borough,  at  the  election 
immediately  preceding  the  laft ;  and  in  cafe 
he  be  abfent,  or  refufe  to  vote,  the  com- 
miflioner from  the  borough,  which  was 
the  laft  preflding  borough  but  two,  has, 
befides  his  own  vote,  the  cafting  or  deci- 
five  vote  (2). 

The  time  for  the  election  of  the  dele- 
gates is  prefcribed  by  the  ftatute  of  the 
^th  of  George  the  Second,  cap.  16,  §5. 
That  fe£tion,  which  is  very  material  in 
the  prefent  cafe,  is  in  the  following 
words. 

"  Be  it  enacted,  that  the  feveral  {heriffs 
«'  and  flewards  in  Scotland  fhall  within 

(r)  Sco.  Stat.  170^.  cap.  8. 
(2)   16  Geo.  II.  cap.  11.  §  28. 

"the 
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"  the  fpace  of  four  days  after  the  writ 
"  fhall  come  to  their  h|nd,  iffue  their 
«c  precepts  to  the  feveral  boroughs  within 
"  their  jurifdiction  to  cleft  their  delegates, 
•'  and  fhall  caufe  the  fame  to  be  delivered 
**  to  the  chief  magiftrate  of  fuch  borough 
te  refiant  in  the  borough  for  the  time  be- 
*c,  ing ;  and  that  fuch  chief  magiftrate,  to 
4C  whom  fuch  precept  fhall  be  delivered, 
'*  'fhall  within  two  days  after  his  receipt  of 
*c  the  fame,  call  and  fummon  the  council 
"  of  the  borough  together,  by  giving  no-  . 
"  tice  perfonally,  or  leaving  notice  at  the 
"  dwelling-place  of  every  counfellor  then 
**  refiant  in  fuch  borough,  which  council 
4C  fhall  then  appoint  a  peremptory  day  for 
*'  the  election  of  the  delegate  ;  but  two  free 
"  days  ft  all  intervene  betwixt  the  meeting 
"  of.  the  council  which  appoints  the  day  of 
"  election  of  the  delegate,  and  the  day  on 
"  which  the  election  of  the  delegate  is  to  be 
"  madt" 

The  fads  of  the  cafe,  as  they  were 
taken  from  the  entries  in  the  corporation - 
books  of  New  Galloway,  and  admitted  by 
the  counfel  on  both  fides,  were  as  follows. 

In 
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In  confequence  of  the  precept  of  the 
fleward-fubflitute  of  the  ftewartry  of  Kir- 
cudbright  (witnin  whofe  jurifdidion  the 
borough  of  New  Galloway  is  fituated  (B), 
which  precept  was  delivered  to  the  proper 
officer  in  the  borough,  on  the  i  jth  of  Oc- 
tober, the  council  was  fummoned,  and 
met  on  the  i7th,  agreeable  to  the  provi- 
fion  of  the  ftatute ;  and  they  appointed 
the  2  ad  as  the  peremptory  day  for  the 
choice  of  their  delegate.  On  that  day 
(the  22d)  they  chofe  Mr.  Fergufon.  His 
commiffion  was  regularly  made  out,  and 
he  accepted  it. 

The  day  for  electing  the  members  of 
Parliament  was  the  3  I  ft  of  October,  be- 
ing the  thirtieth  day  after  the  tefte  of  the 
writ. 

On  the  morning  of  that  day,  a  letter 
from  Mr.  Fergufon  was  prefented  to  the 
council 'of  the  borough  of  New  Galloway, 
then  afTembled,  dated  at  Edinburgh  which 
is  at  the  diftance  of  about  eighty  miles, 
purporting  ;  that  it  was  impofljble  for  him 
to  attend  the  election,  and  declaring,  there- 
fore, that  he  thereby  religned  his  com- 

miflion, 
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miffion,  and  defiring  them  to  choofe  an- 
other delegate  in  his  place.  His  commif- 
fion,  which  accompanied  the  letter,  was 
alfb  produced.  The  council  unanimoufly 
refolved  to  accept  of  the  refignation,  and 
to  proceed  to  a  new  election  of  a  delegate ; 
which  they  accordingly  did,  and  John 
Newall,  Efquire,  was  unanimoufly  chofen 
(as  Fergufon  had  been),  and  by  the  fame 
perfons  who  had  elected  Fergufon ;  they 
being  all  prefent,  at  both  elections.  A 
commiffion  was  made  out  in  form  to  New- 
all,  and  accepted. 

At  the  election  of  the  member  of  Par- 
liament he  appeared,  and,  producing  his 
commiffion,  acted  as  prefiding  officer,  and 
gave  his  voice  for  Mr.  Norton.  The  de- 
legate for  the  borough  of  Stranraer  voted 
alfo  for  Norton.  The  other  two'  gave 
their  fuffrages  for  Dafhwood  ;  fo  that  there 
was  an  equality  of  voices.  Upon  this, 
Newall  gave  his  cafting  vote  for  Norton, 
and  the  town-clerk  of  New  Galloway, 
who  was  by  law  the  returning  officer  ( i ), 

(i)  16  Geo,  II,  cap.  u.  §  30. 

made 
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made  a  return  of  Norton  as  the  perfon 
duly  elected. 

As  to  the  fecond  queftion ; 

It  was  admitted  that  Mr.  Dafhwood  was 
not  a  burgefs  of  any  of  the  four  boroughs 
at  the  time  of  the  election.  The  counfel 
for  the  fitting  member  ftated,  that  he  (the 
fitting  member)  was  a  real  (not  honorary) 
burgefs  of  one  of  the  boroughs  at  the 
time  of  the  election  ;  and  the  counfel  on 
the  other  fide  faid  they  were  not  inftructed 
to  the  contrary. 

COUNSEL  for  the  petitioner. 

Ift  Point.]    The  election,   commiflion, 
and  vote  of  Mr.  Newall  were  all  void. 

The  precept  for  the  election  of  a  dele- 
gate for  the  borough  of  New  Galloway, 
having  been  completely  obeyed,  by  the 
choice  of  Mr.  Fergufon,  became,  thereby, 
funffum  officio,  and  the  power  which  the 
magiftrates  derived  under  it,  having  been 
exercifed  by  fuch  firft  choice,  was  entirely 
at  an  end. 

A  delegate  being  a  mere  creature  of  the 
acts  of  Parliament,  his  election  muft  be, 

in 
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in  every  refpect,  agreeable  to  the  provi- 
lions  of  thofe  ads,  other  wife  he  cannot  ex- 
ift  as  fuch. 

The  great  object  of  the  ftatute  of  the 
7th  of  George  the  Second,  was  to  prevent 
a  furprize  on  the  different  members  of  the 
town-council  who  had  a  right  to  vote  at 
the  election  of  their  delegate,  by  giving 
them  fufficient  notice,  and  time,  to  attend. 
Hence  it  enacted,  that  two  free  days 
fhould  intervene,  between  the  meeting 
for  naming  the  day  of  the  election,  and 
the  day  of  fuch  election;  that  is,  two  en- 
tire days,  exclufive  of  thofe  on' which  the 
refpective  meetings  of  the  council  are 
holden.  Here  there  was  no  previous  no- 
tice of  the  pretended  election  of  Newall. 
However  fair  the  proceeding  may  have 
been  in  this  particular  inftance,  the  prece- 
dent, if  it  were  to  receive  a  fanction  from, 
the  decifion  of  the  Committee,  ^would  open 
the  door  to  manifefl  fraud  upon  future  oc- 
eafions ;  fmce,  by  taking  care  topropofefor 
the  fir  ft  delegate  a  man  agreeable  to  the  ma- 
jority of  the  council,  but  whofe  intention  to 
refign  was  predetermined,  the  chief  magif- 

trate 
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trate  on  the  morning  of  the  election  of  the 
member,  would  have  an  opportunity  of  pro- 
ceeding, without  any  warning,  and  with  a. 
packed  number  of  counfellors,  to  choofe  a 
new  delegate,  contrary  to  the  fen fe  and  in- 
clinations of  the  majority  of  the  electors. 

Fergufon,  notwithstanding  his  pretended 
letter  of  refignation,  continued  ftill  to  be 
the  legal  delegate  for  the  borough. 
This  office  is  like  that  of  a  member  of 
Parliament,  who  has  a  duty  and  fervice 
impofed  upon  him  by  his  constituents", 
and  cannot  refign.  The  letter,  therefore; 
which  •  was  fent  by  Fergufon  to  the  bo- 
rough, can  only  be  confidered  as  a  refu- 
fai  to  be  prefent,  or  to  vote  at  the  eledion 
of  the  member  for  the  diftrict,  which 
brings  the  cafe  exadly  within  the  provi- 
fion  of  the  ftatute  of  the  1 6th  of  the  late 
King(,). 

COUNSEL  for  the  fitting  member. 

The  ftatutes  relied  on,  by  the  counfel. 
on  the  other  fide,  are  merely  directory,  and 
not  mandatory,  (D)  and  therefore  ads,  fub- 

(i)   1 6  Geo.  II.  cap.  ii.  §  28.  \ridefupra,  p.  187. 

VOL.  II.  O  ftantially 
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ftantially  right,  are  not  neceflarily  void, 
becaufe  in  doing  thofe  acts  the  particular 
modes  of  proceeding  chalked  out  by  the 
ftatutes,  are  not  followed  in  every  ci'r- 
cumftance. 

By  the  ancient  ftatute  law  of  England, 
and  by  the  writ  to  the  fheriff,  the  election 
of  members  to  ferve  in  Parliament  for  that 
part  of  the  kingdom,  is  directed  to  be 
made  by  perfons  prefent  at  the  procla- 
mation of  the  writ ;  but  this  is  feldom 
complied  with,  and  in  the  late  cafe  of  Brif- 
tol  ( i )  it  was  proved  that  it  is  not  neceflary. 

By  a  ftatute  of  the  7th  and  8th  of  Wil- 
liam the  Third,  it  is  enacted,  That  upon 
the  election  of  any  knight  of  the  fhire,  the 
meriff  fhall  hold  his  county- court  for  that 
purpofe,  at  the  mofl  public  and  ufual 
place  of  election,  and  where  the  fame  has 
mod  ufually  been  for  forty  years  laft  paft  ( 2 ). 
Yet,  on  the  occafion  of  a  controverted  elec- 
tion of  a  knight  of  the  fhire  for  the  county 
of  Pembroke,  although  the  ufual  place  of 

(1)  Supra,  vol.  i. 

(2)  7  and  8  Will.  III.  cap.  25.  §  3. 

dec- 
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election  had  been  Haverfordweft,  and  the 
fheriff  had,  in  that  inftance,  proclaimed  it 
at  Pembroke,  and  held  it  there,  that  de- 
viation from  the  directions  of  the  ftatute, 
was  not  thought  to  be  fatal  to  the  election. 


If  Fergufon  had  died,  or  an  act  of  at- 
tainder had  patted  againft  him,  in  the  in- 
terval between  his  election  and  that  of  the 
member  of  Parliament,  was  the  borough, 
on  that  account,  to  forfeit  its  fhare  in  the 
choice  of  a  reprefentative  ?  This  would  be 
contrary  to  the  known  and  juft  rule  of  law, 
that  none  fhall  ever  be  deprived  of  their 
franchifes  by  the  act  of  God,  or  the  fault 
of  another. 

This  Committee,  being  a  court  of  fu- 
preme  ultimate  jurifdidtion,  without  ap- 
peal, like  all  courts  of  the  fame  kind, 
cannot  do  fubftantial  juftice  unlefs  it  be 
confidered  as  a  court  of  equity,  as  well  as 
of  law.  In  the  former  capacity  it  ought 
to  follow  the  fenfe  and  fpirit  of  the  fta- 

(i)  See  Journ.  vel.  xxxii.  p.  461.  col.  2.  10  Jan. 
1770.  and  fame  vol.  p.  905.  col,  2. 

O    2  tUtCS 
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tutes  rather  than  the  find;  words,"  and 
fhould  make  it  a  rule  to  decide  fecundum 
equum  &  bonum. 

That  in  cafes  of  elections  for  boroughs 
in  'Scotland,  where  a  fituation  arifes  not 
forefeen,  or,  at  lead,  not  provided  for,  by 
the  legiflature,  the  parties  may  proceed, 
according  to  their  difcretion,  in  the  man- 
ner nioft  coniiftent  with  reafon  and  juf- 
tice,  is  proved  by  a  remarkable  cafe  which 
happened  a  few  years  ago.  Jedburgh,  at 
a  time  when  it  chanced  to  be  the  pre- 
fiding  borough  of  its  diftrict,  was, 
ki  confcquence  of  a  fentence  of  re- 
duction by  the  court  of  fcflion,  under  a 
difability  of  choofing  magiftrates  :  of 
courfe,  it  could  have  no  delegate  at  the 
election  of  the  member  to  reprefent  the 
diftrict  in  Parliament.  It  came,  therefore, 
to  be  a  qucftion,  which  of  the  remaining 
boroughs  fhould  have  the  prefidency. 
Haddington  had  prefided  laft ;  Dunbar 
was  next  in  rotation  after  Jedburgh  :  the 
order  of  the  five  being  Haddington,  Jed- 
burgh, Dunbar,  North  Berwick,  Lauder. 
This  cafe  was  not  provided  for  by  the  fta- 

tute 
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tute  of  the  i6th  of  the  late  King  (i.)  Mr. 
War  render  had  the  votes  of  Dunbar  and 
North  Berwick,  Mr.  Ogilvy  (one  of  the 
members  of  the  prefent  Committee)  thofe 
of  Haddmgton  and  the  other  remaining 
borough  of  the  diflrid.  There  being  an 
equality  of  voices,  which  ever  of  the  two 
contending  boroughs  had  a  right  to  the 
prefidency,  and  the  cafting  vote,  muft  turn 
the  election.  The  delegate  for  Dunbar 
claiming  that  right,  (and  infzfUng  that  the 
diftricl:  was  to  be  confidered  as  confiding 
only  of  four  boroughs  in  the  following  ro- 
tation, Dunbar,  Lauder,  North  Berwick, 
Haddington,  Dunbar,  Lauder,  &c.)  voted 
a  fecond  time  for  Warrender,  and  he  was 
returned.  The  other  candidate,  for  whom 
the  delegate  for  Haddington  had  given  a 
fecond  vote,  petitioned  ;  contending  that 
the  cafe  was  within  the  28th  feclion  of  the 
ftatute  abovementioned,  and  that  the  caft- 
ing vote  ought  to  revert  to  the  laft  prefid- 
ing  borough.  But  the  petition  coming 
to  be  referred  to  a  Committee  (the  fecond 

(i)  Cap.  xi.  feft.  28. 

O  3  that 
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that  fat  after  the  new  judicature  was 
eftablifhed),  that  Committee  determined, 
19  April,  1771,  That  Warrender  was  duly 
eleded(i)  (FJ. 

In  the  prefent  cafe,  there  was  (at  firft) 
an  ele&ion  in  ftricl:  conformity  to  the  fta- 
tute; — the  ftatute  was  therefore  obeyed: 
but  afterwards,  an  event  having  happened 
not  provided  for,  the  corporation  exercifed 
their  difcretion,  and  all  thofe  who,  on  the 
former  occafion,  had  voted  unanimoufly 
for  Fergufon,  having  alfo  been  unanimous 
in  electing  Newall,  he  was  to  aU  intents 
and  purpofes,  the  delegate  of  the  fame  per- 
fons ;  his  a£t  was  as  much  theirs  as 
Fergufon's  would  have  been,  and,  as 
they  do  not,  no  one  elfe  has  a  right  to, 
complain. 

If  the  appointment  and  vote  of  Newall 
fhould  ftill  be  thought  to  have  been  illegal, 
yet,  as  the  law  was  fo  uncertain,  that  Mr. 
Fergufon,  an  advocate  of  characler,  and 
many  other  gentlemen  of  great  reputation 
at  the  Scotch  bar,  thought  that  the  refig- 

(i)  Journ,  vol,  xxxiii.  p,  265.  col.  2, 

nation 
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nation  of  the  one,  and  the  fubfequent  elec- 
tion of  the  other  were  valid,  the  utmoft 
effect:  of  the  illegality  of  the  choice  of 
Newall  could  only  be  a  void  election. 

lid  Point.]  But  even  that  cannot  be  the 
cafe,  if,  by  the  known  and  efiablifhed  law, 
Mr.  Dafhwood  was  not  eligible  ;  for  then 
the  fuffrages  given  in  his  favour  mufl  be 
confidered  as  thrown  away,  and,  fuppofmg 
Newall  incapable  of  voting,  ftill,  the  only 
remaining  delegate  having  alfo  voted  for 
Norton,  he  mufl  be  determined  to  be  duly 
elefted. 

Now  it  is  well  known  to  every  lawyer 
in  Scotland,  that,  to  be  capable  of  repre- 
fenting  a  diftrid  of  boroughs,  the  candi- 
date muft  be  a  burgefs  of  fome  of  ihofe 
boroughs  (G).  The  writ  particularly  com- 
mands the  iherifr  to  caufe  to  be  elected 
commiffioners  for  the  election  of  a  bur- 
gefs ( i )  for  each  diftrict ;  and  the  fheriff, 
in  his  precept  (2),  following  the  words  of 
the  writ,  commands  the  magiftrates,  and 

(i)\Vight?sLa\v  of  Elections  for  Scotland,  Appen- 
dix, p.  383.  '  (2)  Hid.    • 

O  4  town- 
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town-  council,  of  each  borough,  to  elect  a 
commiffiorier,  in  order  to  elect  a  burgej's 
for  the  diilrid  to  which  it  belongs. 

By  certain  acts  of  the  convention  of  bo-r 
roughs  referred  to  by  Sir  George  Macken- 
zie, and  by  an  unprinted  ftatute  of  the 
third  Parliament  of  Charles  the  Second 
cited  likewiie  by  that  author,  it  was  or- 
dained, that  only  actual  trading  merchants 
fhould  represent  the  boroughs  in  Scotland, 
and,  though  that  act  is  not  perhaps  in 
force,  yet  it  fhews  the  fenfe  of  the  legifla- 
ture  at  that  time,  and  confirms  the  eflab- 
lifned  rule,  that  the  reprefentatives  of  bo- 
roughs muft  at  leaft  be  burgefles  of  fome 
of  thofe  boroughs. 

Not  only  the  writ  and  precept,  but  all 
the  ftatutes  on  the  fubject  fince  the  union, 
denominate  the  members  for  boroughs 


Some  qualification  or  other  is  nccefTary 
for  all  members  of  Parliament.  In  order 
reprefent  a  county  in  England,  a  man. 
muft  be  pofiefled  of  fix  hundred  pounds  a 

(i)  16  Geo.  II.  cap.  u,  &cf 

year 
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year  in  land,  and  of  three  hundred  in 
order  to  reprefent  a  borough  (i).  In  like 
manner,  to  be  chofen  a  commiflioner  for  a 
{hire  in  Scotland,  a  man  muft  have  fuch 
an  eftate  in  the  county  as  entitles  him  to 
be  an  elector  (2).  By  analogy,  therefore, 
we  muft  conclude  that,  to  be  capable  of 
being  elected  for  a  diftrict  of  boroughs, 
fome  qualification  is  requifite,  and  that 
qualification  is  the  being  a  burgefs  in  one 
of  the  boroughs  of  the  diftric"t. 

COUNSEL  for  the  petitioner,  in  reply. 

Ift  Point.]  The  ftatute  of  the  7th  of 
George  the  Second  is  clear,  explicit,  and 
certainly  cannot  be  difpenfed  with.  If  it 
be  true,  that  a  Committee  for  trying  con- 
troverted elections  is  to  be  confidered  as  a 
court  of  equity,  as  well  as  of  law,  yet,  a 
power  of  difpenfing  with  acts  of  Parlia- 
ment does  not  come  within  the  proper 
JLngliJh  fenfe  of  equity.  This  power  the 

(1)  9  Ann,  cap.  5.  §  I. 

(2)  Wight,  p.  267.  vide  infra,  Cafe  of  Clackmannan- 
fliire. 

Chan* 


202        CASE      XVII. 

Chancellor  has  as  little  pretenfions  to 
as  the  courts  of  King's  Bench  and  Com- 
mon Pleas.  Indeed,  even  according  to  the 
popular  notion  of  equity,  the  Committee, 
could  not  be  juftified  in  depriving  the  peti- 
tioner of  a  right  which  has  fairly  accrued 
to  him  by  a  pofitive  act  of  the  legiflature. 
It  has  already  been  faid,  that  the  chief 
view  of  the  Parliament,  in  laying  down 
rules  for  the  election  of  delegates,  appears 
evidently  to  have  been,  to  give  all  perfons 
concerned  fufficient  time  to  think  of  a 
proper  perfon,  and  to  attend  at  the  elec- 
tion. 'That  is  the  meaning  of  leaving  two 
free  days  between  the  day  of  appointing, 
and  the  day  appointed  for,  the  election. 
If  a  cafe  has  arifen  where  that  was  im- 
poffible,  we  muft  interpret  the  law  as  if  it 
had  faid,  "  Better  that  particular  borough 
"  fhould  want  a  delegate,  than  have  one 
*'  chofen  without  this  previous  warning  to 
*'  thofe  concerned."  It  is  no  anfwer  to 
fay,  "  In  this  cafe  there  was  no  fur  prize. 
"  All  thofe  prefent  at  Ferguforfs  election* 
"  were  alfo  prefent  at  that  ofNewall^  and 
<f  were,  in  both  inflames^  unanimous"  Be 

it 
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it  fo  ;  ftill  the  precedent  is  dangerous,  and 
again  ft  law. 

When  the  law  has  afligned  a  particular 
day  for  any  election,  it  is  neceflary,  in  al- 
moft  all  cafes,  that  fuch  ele&ion  fhould  be 
made  on  that  particular  day ;  otherwife  it 
is  void. 

In  Englifh  boroughs,  till  not  many  years 
ago,  if  the  corporation  flipped  the  charter- 
day  for  the  choice  of  their  annual  magif- 
trates,  they  never  afterwards  could  be 
elected ;  and,  although  the  immediate 
confequence  was,  (or  at  leaft  the  neceflary 
fubfequent  confequence  muft  be),  a  diflb- 
lution  of  the  corporation,  yet  the  law  fuf- 
fered  that  confequence,  rather  than  permit 
the  election  to  be  made  on  another  day. 
This  part  of  the  law  was  big  with  mon- 
ilrous  inconvenience,  infinitely  greater  than 
what  is  fuggefted  in  the  prefent  cafe  ;  yet 
no  court,  either  of  law  or  equity,  ever 
thought  that  they  could  difpenfe  with  it, 
on  any  occafion  the  faireft  or  moft  favour- 
able ;  and  it  continued,  till  the  legillature 

inter- 
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iutcrpofed,  and  altered  it  in  the  nth  year 
of  George  the  Firft  (i). 

The  cafe  of  Jedburgh  bears  no  refemb- 
lance  to  the  prefent.  There  one  of  the 
boroughs  was  (pro  temporc}  extinct,  and 
the  diftrict  was,  as  the  fitting  member  al- 
ledged,  reduced  to  the  number  of  four.  Jt 
ivas  therefore,  perhaps,  agreeable  to  the 
flatutes  that  it  fhould  proceed  as  if  it  had 
always  been  a  diftrict  compofed  of  that 
number.  However,  the  principles,  on 
which  that  cafe  was  decided,  were  fo  far 
from  being  understood  to  be  clear,  that 
the  Lord  Advocate  of  Scotland  thought  an 
aft  of  Parliament  necefTary  to  provide  for 
fimilar  cafes  which  might  afterwards  oc- 
cur; and,  accordingly,  by  a  ftatute  of  the 
14th  of  the  prefent  King,  it  was  enacled, 
That,  in  fuch  cafes,  the  right  of  prefidency 
fhould  go  on  to  the  borough  next  in  ro- 
tation (2),  agreeable  to  the  decifion  of  the 
Committee  in  1 77 1 .  If  there  had  been  no 
tioubt  concerning  the  law  of  that  decifion, 

(])   II  Geo,  Leap.  4-  vide  fupro,  Cafe  of  Hclkflon, 
p.  41.  (2)  Cap.  81.  §  2. 

fuch 
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fuch   a  ftatute  would  not  have  been  re- 
quifite  (H). 

lid  Point.]  All  the  arguments  which  have 
been  brought  to  ihow,  that  a  member  for  a 
diftridl  of  boroughs  in  Scotland  mud  be  a 
burgefs  of  one  of  thofe  boroughs,    provs 
too    much.       The    imprinted    ftatute    of 
Charles  the  Second,   and  the  laws  of  the 
convention  of  boroughs,  referred  to  by  Sir 
George  Mackenzie,  require  the  member  to 
be  an  actual  trading  merchant,  and,  if  the 
word    "  burgej"  in  the  writ,  and  in  the 
precept,  means  a  corporator,  it  muft  mean 
one  who  is  effectually  fo,  and  not  a  mere 
honorary  burgefs,  who  is  in  truth  no  mem- 
ber of  the  corporation,   nor,   in   any  legal 
refped,  a  burgefs.    It  is  well  known  that 
fuch  honorary  burgeffes,  in  Scotland,  have 
no  corporate  rights,  and  can  join  in  no  cor- 
porate a£t.     They  cannot  be  chofen  into 
the  magistracy  of  the  borough  ;   nor  can 
they  vote  at  a  poll -election,  at  which  all 
the  real  burgefles  are  entitled  to  vote  (I). 
In  fhort,   the  creation  of  them  is  a  vain 
compliment,  (of  which  the  boroughs  are 
known  to  be  very  liberal  to  all  claffes  -ef 

people,) 
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people,)  and  to  all  intents  and  purpofes  a 
mere  nullity. 

Now  it  is  a  fact,  which  will  not  be  de- 
nied, that,  at  leaft  ever  fmce  the  union, 
there  is  fcarce  an  inftance  of  a  member  for 
Scotch  boroughs  being  any  thing  more 
than  an  honorary  burgefs.  Will  it  be  fe- 
rioufly  maintained,  that  all  the  reprefen- 
tatives  of  thofe  boroughs,  in  the  Britifh 
Parliament,  have  been  illegally  chofen, 
and  that  they  had  no  right  to  their  feats  ? 

In  England,  by  the  pofitive  ftatute  law, 
it  was  ordained,  That  the  citizens  and  bur- 
geffes  of  the  cities  and  boroughs,  fhould 
be  "  chofen  men,  citizens,  and  burgejfes^  re- 
Jiant,  dwelling,  and  free,  in  the  fame  cities 
and  boroughs,  and  no  other,  in  any  wife(  i ).'* 
Yet  the  gradual  operation  of  time  (K),  had 
fo  far  repealed  that  ftatute,  that,  for  centu- 
ries, it  was  never  adhered  to,  and  before  the 
ftatute  of  laft  year  (2),  which  directly  re- 
pealed it,  the  non  compliance  with  it 
would  never  have  been  allowed  as  an  ob- 

(1)  i  Hen.  V.c.i. 

(2)  14  Geo.  III.  c.  58. 

jection 
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jeflion  to  the  member  for  an  Englifh  city 
or  borough. 

In  Scotland,  no  pofitive  exifling  law  has 
been  fhown,  requiring  the  qualification 
contended  for  by  the  counfel  for  the  fitting 
member ;  and,  if  there  were  fuch  a  law 
in  the  Scotch  ftatute-book,  it  is  there  fub- 
ject  to  the  operation  of  what,  in  the  legal 
language  of  that  country,  is  called  Defue- 
tndet  and,  by  not  being  enforced  for  fo 
long  a  courfe  of  years,  has  repealed  it- 
felf. 

It  is  faid,  That  the  writ  and  precept 
command  that  burgejfes  fhall  be  elected. 
So  does  the  Englifh  writ.  Indeed,  the 
meaning  of  the  words  "  burgefs"  and 
"  citizen"  applied  to  members  of  parlia- 
ment, feems  to  be  quite  different  from 
their  fignification,  when  ufed  for  members 
of  corporate  bodies.  In  the  firftcafe,  they 
are  only  employed  in  contradiftinclion  to 
*'  knights  of  the  Jhire^"  and  they  no 
more  mean  corporators,  than  the  word 
"  knights  "  in  that  part  of  the  writ  which 
refpe&s  county  elections,  means  perfons 
of  any  particular  order  of  knighthood. 

This 
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This  is  clearly  demonftrated  by  the  caf^l 
of  the  members  for  the  two  Univerfities* 
In  the  (herifFs  writ,  in  the  precept,  and 
in  the  return,  they  are  denominated  buf- 
geffes  of  theUniverfity,  although,  as  corpo- 
rate  members  of  the'Univerfity,  no  fuch 
perfons  as  burgefles  can  exift  (L). 

It  is  faid,  that,  as  certain  qualifications 
are  required  by  law  in  all  other  members 
of  the  Houfe  of  Commons,  we  cannot 
fuppofe  that  no  qualification  is  requifite  in 
order  to  reprefent  a  diftrift  of  Scotch  bo- 
Youghs.  But,  in  the  firft  place,  all  the 
qualifications  which  have  been  ftated  by 
the  counfel  on  the  other  fide  are  created 
by  flatute,  and  were  unknown  to  the  com- 
mon law,  and,  in  the  fecond  place,  the 
fadt  alledged  is  not  true,  for  no  qualifica- 
tion whatever  is  necefTary  in  the  reprefen- 
tatives  of  the  two  Englifh  Univerfities  (i). 

If  a  qualification,  at  all  like  what  is  con- 
tended for,  was  neceffary  by  the  ancient  law 
of  Scotland,  it  muft  have  been,  that  the  re- 
prefentative  of  each  borough  mould  be  a 

ol,  i.p,  284, 

burgefs 
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burgefs  of  that  individual  borough.  This, 
from  the  nature  of  the  reprefentation  fince 
the  union,  cannot  now  be  neceflary.  If 
it  were,  as  the  member  for  a  diftrict  repre- 
fents  every  borough  in  that  diftrid,  no  man 
could  be  chofen  for  fuch  diftrict,  without  be- 
ing a  burgefs  of  every  one  of  the  four  or  five 
boroughs,  of  which  it  is  compofed.  What 
would  be  the  confequence?  Any  one  of  the 
boroughs,  by  refufing  to  beflow  the  freedom 
of  their  town  on  a  candidate,  might  put  a 
negative  on  the  eleclionof  a  perfon  in  whofe 
favour  all  the  others  would  have  united ; 
by  which  means  the  right  of  the  majority 
to  choofe  their  reprefentative  would  be,  in 
effect,  overturned. 

The  Scotch  act  of  1707,  provides,  That 
none  {hall  be  capable  of  being  elected  ( i), 
but  fuch  as  were  capable  of  being  fo  be- 
fore the  union ;  but  that  provilion  muft  be' 
fo  conftrued  as  to  be  confident  with  the 
new  mode  of  reprefentation,  which  the 
qualification  contended  for,  if  taken  in  its 

(i)  Ruffhcad's  Statutes,  vol.  iv.  p.  233. 
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full  extent,  is  not.  In  this  very  cafe,  the 
fitting  member  has  but  a  fourth  of  that 
qualification. 

That  the  act  of  1707  is  to  be  fo  con- 
ftrued,  is  proved  by  the  cafe  of  Edin- 
burgh, 1 3  March  1711,  which,  as  to  the 
principle,  is  exactly  in  point  to  the  pre- 
fent  argument.  The  cafe  was  fhortly 
this. 

On  the  petition  of  Henry  Hamilton, 
Efquire,  complaining  of  an  undue  elec- 
tion, and  return  of  Sir  Patrick  Johnfton, 
for  the  city  of  Edinburgh,  "  being  inca- 
"  pable  of  fitting  in  this  Parliament,  in 
"  regard  he  is  a  merchant,  and  ferved  for 
"  the  faid  city  in  the  laft  Parliament,"  it 
was  fhown,  by  the  petitioner's  couufel, 
that  by  a  decreet  arbitral,  confirmed  by 
King  James  the  Sixth  of  Scotland,  as 
umpire  (anno  1583),  and  ratified  in  Par- 
liament, the  two  members  to  ferve  in  Par- 
liament for  that  city,  were  always  to  be, 
one  a  merchant,  and  tlie  other  a  craftfman; 
and  that  fuch  was  the  conftitution  of  Edin- 
burgh, which  had  always  been  followed 

till 
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till  the  union.  From  this  they  inferred, 
that,  in  refpecl:  the  merchants  and  tradef- 
men  of  the  faid  city  were,  before  the  union, 
diftindly  reprefented,  they  ought  ftill  to 
be  fo,  by  electing  a  merchant  and  a  tradef* 
man  by  turns.  The  counfel  for  the  fitting 
member  admitted,  that  the  conftitution  of 
Edinburgh,  before  the  union,  had  been  as 
alledged,  but  infiftcd,  "  That,  by  the  aft 
"  of  union,  the  conftitutions  of  the  royal 
"  boroughs,  as  to  their  elections  to  Par- 
"  liament  are  altered ;  and  other  burghs 
*c  are  to  elect  a  commijfioncr  in  the  manner 
"  then  in  ufe  -y  and  they  are  to  elect  by 
*'  turns  (M):  but  Edinburgh  is  except- 
<c  ed  ;  and  the  ele&ion  there,  which  is  to 
"  be  but  of  one  member  only,  is  left  free, 
"  and  the  voters  at  liberty  to  choofe  whom 
"  they  pleafe."  Upon  the  whole  matter, 
the  Committee  and  the  whole  Houfe  re- 
folved,  "  That  the  fitting  member  was 
"duly  elected  ( i )." 

On  Thurfday   the   2 3d  of  March,  the 
Committee,  by  their  chairman,   inform- 

(i)  Journ.  vol.  xvii.  p.  136.  col.  2, 
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cd    the    Houfe,    that    they  had    deter- 
mined ; 

That  Henry  Watkin  Daflvwood  Efquire, 
the  petitioner,  was  dulyele&ed,  and  ought 
to  have  been  returned  ( i ). 

(i )  Votes,  p.  417,  418. 
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IpAGE  iSo.  (A).  When  gentlemen  of  the  Scotch 
and  Englifh  bar  appear  as  counfel  in  the 
fame  caufe,  and  on  the  fame  fide,  the  rule  is,  that 
their  precedence  is  determined  by  their  {landing 
at  their  refpe&ive  bars.  By  this  rule,  Mr.  Lee, 
who,  (as  a  barrifter)  i.s  Mr.  Crofby's  fenior,  ought 
to  have  been  the  leading  counfel  in  this  caufe  ;  but, 
by  Mr.  Lee's  defire,  Mr.  Crofby  opened  the  caufc 
for  their  client. 

P.  185, 186.  (B).  The  order  of  the  diftricls  of  the 
royal  boroughs  of  Scotland,  and  of  the  different 
boroughs  in  each  diftricl:,  which,  by  the  Scotch 
ftatute  of  1707,  was  fettled  according  to  that  in 
which  they  ufed  to  be  called  in  the  rolls  of  the 
Parliament  of  Scotland,  is  as  follows, 

(t?  It  is  obfervable,  that  in  the  ftatute  itfelf  they 
are  not  enumerated  in  their  proper  order,  but  ac- 
cording to  their  local  fituation,  the  moft  i>orther!4H 
being  placed  firft.) 
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Edinburgh,       -                Edinburgh. 

Diftrift 

j.  Tain, 

Rofs. 

Dingwall,        - 

Rofs. 

Dornoch, 

Caithnefs. 

Wick, 

Caithnefs. 

Kirkwall,        - 

Orkney  and  Zetland 

2.  Invernefs,       -           ^ 

Invernefs. 

Nairn,            ••           "^ 

Nairn. 

Forres,              -         g 

Elgin. 

Fortrofe, 

Elgin. 

3-  Elgin, 

Elgin. 

Banff,               -        •£ 

Banff. 

Cullen,          -           £ 

Banff. 

Kintore,           -        Js 

Aberdeen. 

Inverury,     •             *~  f 

Aberdeen, 

4..  Aberdeen,         -        c 

Aberdeen. 

Montrofe,      -          CQ 

Forfar. 

Brechin, 

Forfar, 

Aberbrothick,           .E, 

Forfar. 

Inverbervie, 

Kincardine. 

5.  Perth, 

Perth. 

Dundee,             -      -5 

Dundee. 

St.  Andrew's,           ^ 

Fife. 

Coupar, 

Fife, 

Forfar,          ^ 

Forfar. 

6.  Anftruther  Eafter, 

Fife. 

Pittenweem, 

Fife. 

Crail, 

Fife, 

'  Anftruther  Wefkr, 

Fife, 

Kilrenny,        -. 

-Fife, 
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Diftrift. 

7.  Dyfarr, 

TFife. 

Kirkcaldie,      - 

Fife. 

Bruntifland 

Fife. 

Kinghorn 

Fife. 

8.  Stirling 

Stirling, 

Inverkeithing, 

Fife. 

Dumfermline, 

Fife. 

Culrofs, 

o 

Perth. 

Queens  ferry, 

rd 

Linlithgow. 

9.  Glafgow, 

<u 
(Jjj 

Lanerk. 

Dunbarton, 

Dunbarton. 

o 

Renfrew,       -» 

fcfc 

Renfrew. 

Rutherglen, 

'.£ 

Lanerk. 

10.  Haddington,     - 

t! 

Haddington. 

Jcdburgh,         - 

J3 

Roxburgh. 

Dunbar, 

o  ^  Haddington. 

North  Berwick, 

_o 

Haddington. 

Lauder,           - 

<5 

Berwick. 

II.  Linlithgow,      - 

it 

Linlithgow. 

Selkirk,      - 

3 

Selkirk. 

Lanerk, 

O 

Lanerk. 

Peebles, 

.5 

Peebles. 

12.  Dumfries, 

it! 

Dumfries. 

Kircudbright,    - 

^ 

Kirkudbright. 

Annan,        - 

Dumfries. 

Lockmaben, 

Dumfries. 

Sanquhar,        - 

Kircudbrigbt. 

13.  Wigtown, 

Wigtown. 

Whitehorn,      - 

Wigtown. 

New  Galloway, 

Kircudbright. 

Stranraer, 

Wigtown. 
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Ayr. 
Ayr. 
vBute. 
Argyle. 
Argyle. 


.-  -  i. 


Irvine,         - 

Rothfay, 

Inverary,        -          -Jo 

pampbeltown, 

See  Wight,    p.  376, 


P.  186.  (C).  Although  the  delegates  for  boroughs 
j,n  Scotland,  are  not  in  the  nature  of  proxies,  or 
attorneys,  but  are  rather  to  be  confidered  as  the 
«  men  whom  their  refpeclive  boroughs  judge  beft  qua- 
lified to  choofe  a  member  fit  to  reprefent  the  dif— 
tric"t,  and,  in  fuch  choice,  are  entirely  independ- 
ent of  their  conftituents,  yet  it  is  faid,  that  the  firft 
inflance,  fmce  the  union,  of  a  delegate  voting  con- 
trary to  the  fenfe  and  wifhes  of  his  borough,  hap- 
pened at  the  laft  general  election. 

P.  193.  (D).  See  the  Cafe  of  New  Radnor,  Note 
(DJ.  fupra,  vol.  i.  p.  342.  where  it  will  be  found 
that  Sir  Edward  Coke  made  this  diftinction  be- 
tween directory  ftatutes,  and  thofe  which  are  man- 
datory^  or  (as  he  perhaps  more  properly,  termed 
them)  conclufory. 

Page  195.  (E)  In  1770,  on  a  petition  of  Hugh 
Owen,  Efq.  complaining  of  the  undue  election  of 
Sir  Richard  Philips,  for  the  county  of  Pembroke, 
one  of  the  grounds  on  which  the  counfel  for  the 
petitioner  went,  was,  that  the  election  had  been 
hol'den  at  Pembroke  inftead  of  Haver  ford  weft.  It 

ap- 
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appeared,  that  from  1625  to  ^696,  no  election 
for  the  county  had  been  holden  at  the  town  of 
Pembroke.  That  from  1696  to  1727,  only  two 
had  been  holden  there;  and  that  from  1727  to  the. 
election  in  queftiqn,  they  had  been  always  holden 
at  Haverfordweft,  except:  once  in  174.1.  The 
Houfe  determined,  27  April,  that  Mr.  Owen  the 
petitioner  was  duly  elected.  In  1741,  the  election 
was  contefted,  and  lafted  feveral  days.  It  muft  be 
to  that  election  (of  1741,)  that  the  counfel  alluded 
in  this  cafe  of  Wigtown. 

P,  198.  (F).  The  entries  in  the  Journals  refpect- 
jng  this  cafe,    are  as  follows. 

"  19  March,  1771,  a  Petition  of  Charles  Ogilvie, 
<c  was  prefented  and  read,  fetting  forth,  That  at 
"  the  laft  election  of  a  member  to  ferve  in  Parlia- 
*'  ment  for  the  boroughs  of  Jedburgh,  Dunbar, 
"  North  Berwick,  Lauder,  and  Haddington,  one 
*<  of  the  diftridts  of  boroughs  entitled  to  fend  mem- 
?*  bers  to  Parliament,  the  petitioner,  and  lieutenant 
«c  colonel  Patrick  Warrender,  flood  candidates, 
«  and  that,  by  the  rotation  eftablifhed  by  law, 
"  Jedburgh  was  the  prefiding  borough,  and  its 
"  commiffioner,  or  delegate,  the  praefes  of  the  meeit- 
«'  ing,  and,  in  abfence  of  the  delegate  from  Jed- 
««  burgh,  the  delegate  from  Haddington  had  the 
**  right  of  prefiding,  and  that  the  borough  of  Jed- 
*'  burgh  had  no  delegate  at  the  faid  election,  and 
<«  the  delegate  from  Haddington  accordingly  pre- 
"  fided,  and  gave  his  cafting  vote  in  favour  of  the 
**  petitioner,  the  number  of  voices  being  before 

"  equal  j 
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"  equal  j  but  the  fheriffof  the  county  of  Haddington, 
"  within  which  county  the  boroughs  of  Dunbar, 
"  North  Berwick,  and  Haddington  lie,  having 
*'  iflued  his  precepts  to  thofe  boroughs  command- 
<e  ing  their  delegates  to  go 'to  Dunbar,  as  the  pre- 
*'  Tiding  borough,  and  place  of  election,  a  return 
'*  was  thereby  procured  in  favour  of  the  faid  Pa— 
"  trick  Warrender,  in  wrong  of  the  petitioner, 
<c  who  was  then,  and  there,  duly  elected,  and  ought 
<c  to  have  been  returned  the  burgefs  accordingly, 
*s  and  that  the  return  of  the  faid  Patrick  Warren— 
ee  der  is  injurious  to  the  petitioner,  and  in  mani- 
*'  feft  violation  of  the  laws  requiring  fair  and  juft 
"  elections  j  and  therefore  praying,5'  &c.  Vol. 
xxxiii.  p.  265.  col.  2. 

«'  19  April,  1771,  Mr.  Montagu  informed  the 
"  Houfe,  that  the  fele£t  Committee,  to  whom  the 
"  petition  of  Charles  Ogiivie,  Efq.  complaining 
*c  of  an  undue  election  and  return  for  the  boroughs 
"  of  Jedburgh,  Dunbar,  North  Berwick,  Lauder, 
"  and  Haddington,  was  referred,  have  tried  the 
"  merits  of  the  faid  petition,  and  have  determined, 

"  That  Patrick  Warrender,  Efq.  is  duly  elected 
"  a  commiflioner  to  ferve  in  this  prefent  Parliament 
c<  for  the  faid  diftrict  of  boroughs."  Same  vol. 
p.  338.  col.  2.  See  alfo  Wight,  from  p.  363,  to 
page  368. 

P. 199.  (G)  Mr.  Wight,  in  his  late  publication  on 
the  Jaw  concerning  Scotch  elections,  lays  this  down 
as  a  qualification  abfolutely  neceffary.  "  No 
'*  other  qualification  (fays  he)  is  neceflary  to  enti- 

"  tic 
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"  tie  one,  who  is  not  difabled  by  certain  fta- 
"  tutes  (which  he  refers  to)  to  reprefent  a  dif- 
"  ftric~l  of  boroughs,  but  that  be  be  admitted  a  bur— 
*'  gefs  °f  one  or  other  of  the  boroughs  of  which  that 
"  dijlritt  is  compofed.''  p.  373.  But  he  cites  no 
authority  whatever  in  fupport  of  that  pofition,  and 
I  do  not  find  that  there  is  any  authority  for  it  in 
the  ftatute  book  of  Scotland. 

P.  205.  (H).  The  J4th  of  George  III.  cap.  iS. 
is  clearly  in  the  ftyle  of  an  emitting  not  a  declara- 
tory ftatute.  Although  in  Weftminfter-hall,  the 
general  rule  is,  that  where  a  point  has  been  di- 
rectly determined  by  the  court  of  ultimate  jurifdic- 
tion,  their  determination  is  to  be  confidered  as  the 
law  on  that  point,  yet  that  rule  is  not  univer- 
fal.  In  the  famous  cafe  of  Reeve  againft  Long,  in 
the  reign  of  King  William,  the  court  of  Common, 
Pleas,  and,  on  a  writ  of  error,  the  court  of  King's 
Bench  held,  that  the  fon  of  a  tenant  for  life,  who 
was  next  in  remainder  after  the  father,  and  who 
was  a  pofthumous  child,  and  therefore  born  after 
the  particular  eftate  determined,  could  not  take  the 
eftate,  but  that  it  muft  go  over  to  the  next  in  re- 
mainder. The  Houfe  of  Lords  reverfed  the  con- 
current judgments  of  both  the  inferior  courts, 
but  againft  the  opinion  of  all  the  judges.  A  few 
years  afterwards,  the  ftatute  of  the  loth  and  lith 
William  the  Third,  cap.  16.  enatted^  that,  in  cafes  of 
fuch  limitations  by  any  marriage,  or  other  fettlementy 
the  pofthumous  child  fhall  take.  By  this  enafling 
ftatute,  the  legiflature  indireclly  faid,  that  the  judg- 
ment 
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ment  of  the  Houfe  of  Lords  in  Reeve  and  Long  was 
not  law.  Nota.  Though,  from  the  hiftory  of  the 
cafe,  and  ftatute,  there  is  little  reafon  to  doubt,  but 
that,  by  the  general  exprefiion  "  other  ftttlement"  were 
meant  wills  as  well  as  deeds ,  (for  the  queftion  in 
Reeve  and  Long  arofe  upon  a  will),  yet  it  is  ex- 
traordinary that,  in  an  act  of  Parliament  which  was 
made  in  order  to  prevent  the  inconvenience  arifing 
from  a  nice  legal  fubtlety,  the  legislature  fhould 
have  ufed  words  fo  inaccurate  as  to  leave  a  poffi- 
bility  of  queftioning  whether  they  really  extended 
to  the  evil  meant  to  be  remedied.  Vide  i  Salk. 
p.  228. 

P.  205.  (I).  For  the  form  of  a  warrant  for  a 
poll-election,  fee  the  Appendix  to  Wight,  p.  389. 
Honorary  burgefies  are  exprefsly  excluded  from  vot- 
ing by  that  warrant.  Formerly  it  would  feem  that 
the  election  of  magiftrates  in  the  royal  boroughs  in 
Scotland  was  popular.  The  ftatute  of  1469,  cap.  29. 
reciting,  "  That  there  was  great  contention  zeirly 
*'  for  the  chufmg  of  the  facnin,  throw  multitude 
*'  and  clamour  of  commounes,  fimple  perfones," 
ena^ed,  that  the  old  council  flioujd  choofe  the 
pew.  However,  when  a  borough  is  reduced^  the 
King  ftil!  exercifes  the  prerogative  of  ifTuing  a 
warrant  for  reviving  it  by  a  popular  election,  call-? 
cd  a  poll-election.  I  have  not  been  able  to  find  on 
what  law  this  power  in  the  Crown  is  founded.  Mr. 
^Vight,  where  he  is  exprefly  treating  of  poll  war- 
rants, does  not  mention  it,  (Wight  p.  3+4.),  nor 
Macdowal,  (vol.  ii.  p.  581).  When,  by  reafon  of 

difturb- 
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Ji  ft  urban  ces  in  the  country,  or  fome  other  caufe, 
the  legal  day  for  the  election  has  been  flipped,  fo 
that  there  can  be  no  magiftrates  and  council  chofen 
in  the  ufual  manner,  the  King  fometimes  directs 
by  his  warrant,  that  only  the  magiftrates,  or  the 
magiftrates  and  council  of  the  former  year,  (hall 
make  the  election.  (Wight,  ibid.} 

P,  206.  (K).  According  to  the  rules  of  the  Eng- 
lifh  law,  no  ftatute  can  be  abrogated  by  difufe,  and 
the  only  conftitutional  method  of  reconciling  the  fa<3: 
as  to  this  and  fome  other  old  ftatutes  with  the  law, 
is  to  adopt  the  diftincb'on  of  Sir  Edward  Coke,  be- 
tween ftatutes  direttory  and  conclufory.  Vide  fupra> 
p.  216.  note  (D.) 

P.  208.  (L).  For  the  writ  to  the  fheriff  of  Ox- 
ford, Fide  fupra,  vol.  i.  p.  448.  Cafe  of  Abing- 
don,  Note  (A).  The  words  of  the  return  to  the 
precept  directed  to  the  Univerfity  of  Oxford,  are, 
•<  —  WitnefTeth,  that  the  aforefaid  Chancellor, 
tc  Mafters,  and  Scholars,  of  the  aforefaid  Univer- 
u  fity,  freely  and  indifferently  have  chofen  two  of 
"  the  moft  difcreet  and  fufficient  men  of  the  afore- 
<c  faid  univerfity  to  be  tbtlr  burgejjes  of  the  Parlia- 
.  "  ment  of  the  faid  Lord  the  King/'  &c. 

P.  211.  (M.)  Thefe  are  the  words  of  the  Jour- 
nals. They  mean  that  the  election  was  to  be 
holden  at  each  of  the  different  boroughs  in  a  dif- 
triil  by  turns. 
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THE 


A        S         E 


Of  ifce  BOROUGH  and  COUNTY  of    the 

TOWN      of      P  O  O  L   E. 


The 


The  Committee  was  chofen  on  Friday,   the  24th  of 
March,  and  confifted  of  the  following  Gentlemen. 


Ivord  Charles  Spencer,  Chairman, 
John  Elwes,  Efq. 
Charles  Turner,  Efq. 
John  Tempeft,  Efq. 
Thomas  Knight,  Efq. 
George  Grenville,  Efq. 
'Sir  William  Guife,  Bart. 
Charles  Wolfeley,  Efq.  ^ 

Sir  John  Eden,  Bart. 
Sir  Adam  Fergufon,  Bart. 
Hon.  Lucius  Ferdinand  Gary,        § 
Thomas  Powys,  Efq. 
Thomas  Edwards  Freeman,  Efq. 

NOMINEES, 
Of  the   Petitioners, 
William  Adam,  Efq. 


Oxfordfhire. 

Berkshire, 

York. 

Durham. 

Kent. 

Buckinghamfh. 

Gloucefterfnire. 

Milborne  Port. 

Durh.  County. 

Ayrfhire. 

Bridport. 

Northamptonfh 

Steyning. 


Gatton, 

Of  the  Sitting 
Vifcount  Lifborne,  J  Cardiganftiire. 

PETITIONERS. 

Hon.  Charles  James  Fox,   and  John  Williams,  Efq. 
Several  Inhabitants  and  Houfeholders,    (and  alfo  pay- 
ing.fcot  and  bearing  lot,)  within  the  Borough  and 
County  of  the  Town  of  Poole. 

Sitting  Members. 
Sir  Eyre  Coote,  K.  B.        Jofhua  Mauger,  Efq. 

COUNSEL 

For  the  Petitioners, 

Mr.  Alleyne,  Mr.  Elliot. 

For  the  Sitting  Members, 
Mr.  Wilfon,  Mr.  Batt, 


THE 

G       AS       E 

Of  the  BOROUGH  and  COUNTY  of  the 

TOWNof     POOLE. 

ON  Saturday,  the  25th  of  March,  thd 
Committee  being  met,  the  two  pe- 
titions were  read,  by  which  it  appeared, 
that  the  only  queftion  in  the  caufe  was, 

Whether  the  right  of  the  election  is  "  In 
te  the  burgeffes  of  the  borough  excluftve- 
"ly;"or 

"  In  the  inhabitants  and  houfeholders 
"  within  the  borough,  paying  fcot  and 

"  bearing  lot  (i).'* 
-ilno: 


(i)  In  the  petitions  the  words  "paying  fcot  and 
"  bearing  lot"  were  inferted,  but  in  parenthefis.  Mr. 
Fox  and  Mr.  Williams  had-  polled  a  fufficient  number 
to  give  them  a  majority,  whether  the  payment  of  fcot 
and  lot  (hould  be  thought  an  efiential  qualification  to 
perfons  voting  as  inhabitants,  houff  holders,  or  not. 

Vol.  If.  O  The 
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The  fheriff  had  rejected  thofe  who  teir- 
dered  their  votes  as  inhabitants,  houfe- 
holders,  and  only  admitted  the  votes  of 
burgefles  (i). 

It  was  admitted,  by  the  counfel  on  both 
fides,  that  a  great  majority  of  the  latter 
were  in  favour  of  the  fitting  members,; 
and 

That*  if  the  former  have  a  right  to  vote, 
there  was  a  great  majority  for  Mr.  Fox 
and  Mr.  Williams. 

After  the  petitions  had  been  read,  the 
Chairman,  according  to  the  ufual  form, 
directed  the  clerk  to  read  the  laft  deter- 
mination m  the  Houfe  of  the  right  of  elec- 
tion. 

The  counfel  for  the  petitioners  denied 
that  there  is  in  the  Journals  any  refolution 
of  the  Houfe,  touching  the  right  of  elec- 
tion in  this  borough,  which  can  be  confi- 
ded as  a  determination,  within  the  mean- 
ing of  the  ftatute. 

The  counfel  for  the  fitting  members  in- 
filled, that  fuch  a  determination  is  to  be 

>  (0  Votes  6  Dec  p.  33,  34. 

found 
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Found  in  the  entry  in  the  Journals  of  the 
proceedings  with  regard  to  this  borough, 
of  the  gth  of  February  i68|. 

This  preliminary  queftion  was  argued 
by  all  the  counfeh 

The  entry  referred  to  is  as  follows. 

A  petition  of  Thomas  Chaffin,  Efquire, 
complaining  that  Sir  Nathaniel  Napper 
had  been  returned,  in  prejudice  to  the  pe- 
titioner, having  been  referred  to  the  Com-, 
mittee  of  privileges  and  eledions,  their 
chairman  reported  to  the  Houfe, 

'*  That  the  matter  in  queftion  was,  Whe- 
"  ther  the  right  of  election  be  in  the  mayor 
**  and  burgefTes  only ;  or  in  the  mayor, 
"  burgefles,  and  commonalty,-  who  pay 
"  fcot  and  lot : 

"  That  it  appeared  to  the  Committee, 
"  by  many  parliament  returns,  which 
"  were  produced  to  the  Committee,  that 
"  the  right  of  election  had  anciently  been 
"  in  the  mayor  and  burgefles  only ;  except 
"  a  return  in  the  1 8th  year  of  King  James 
"  the  Firft ;  wherein  the  commonalty  are 
<c  mentioned,  with  the  mayor,  aldermen, 
<f  and  burgefles,  in  the  indenture  •,  but 
2  «'  that 
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**  that  indenture  is  fealed  with  the  common 
"feat  of  the  mayor,  aldermen,  and  bur- 
"gaffes, 

"  That  Sir  Natb.  Napper  had  thirty- 
**  three  burgeffes,  and  Mr.  ChafEn  but 
'*  twenty-two. 

"  But,  of  the-  commonalty,  that  Mr. 
'*  Chaffin  was  allowed  to  have  had  the 
"  greater  number- 

"  And  that,  thereupon*  the  Committee1' 
f<*  had  agreed  on  two  refolves. 

I.  '^That  it  is  the  opinion  of  the  Com- 
c<  mittee,  that  the  right  of  election  of  bur- 
"  geffes  to  ferve  in  this  prefent  convention,. 
'*  for  the  town  and  county  of  Poole,  is  in 
"  the  mayor,' burgefsLesJ,  and  commonal- 
*'  ty,  of  the  faid  town  and  county,  who  pay 
"  fcot  and  lot. 

"  2.  That  it  is  the  opinion  of  this  Com- 
**  mittee,  that  Thomas  Chaffin  Efquire,  is- 
M  duly  elected  a  burgefs  to  ferve  in  this 
"  prefent  convention,  for  the  town  and 
M  county  of  Poole. 

"  A  debate  arifing  in  the  Houfe  there» 
c<  upon  j 

«  The 
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•"The  queftion  being  put,  That  this 
"  Kouie  do  agree  with  the'  Committee, 
•*'  that  the  right  of  election  of  burgeffes  to 
x<  ferve  in  this  prefent  Convention,  for  the 
"  town  and  county  of  Poole,  is  in  the 
* (  mayor,  burgefies,  and  commonalty  of 
<c  the  faid  town  and  county,  wko  pay  -fcot 
*<  and  lot ; 

"  It  pa'fled  in  the  negative. 

"  The  queftion  being  put,  that  the 
•"  Houfe  do  agree  with  the  Committee, 
"  That  Thomas  Chaffin  Efquire  is  duly 
tc  eleded  to  ferve  in  this  prefent  Conven- 
<4  tion,  for  the  town  and  couaty  of  Poole ; 

"  It  pafled  in  the  negative. 

<c  Refolved,  That  Sir  Nath.  Napper, 
tf  Baronet,  is  dulycledled  aburgefs  to  ferve 
<c  in  this  prefent  Convention,,  for  the  towa 
"  and  county  of  Poole  ( i }." 

^ 
COUNSEL  for  the  petitioners. 

.This  difagreement  of  the  Ploufe  from 

Blithe  Committee  can  never  be  confidered  as 

a  determination  within  the  meaning  of  the 

' 

;«J  Joyrn,  vcl  s.  p.  24,  co'  2. 
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flatute  of  George  the  Second,  be- 
caufe,  the  confequence  of  fuch  a  determi- 
nation being  to  fhut  the  door  againft 
all  future  enquiry,  and  to  conclude  all 
perfons  concerned,  with  regard  to  one  of 
the  moft  valuable  rights  known  in  the 
conftitution  of  this  country,  it  ought  to  be 
fofitive  and  explicit. 

All  that  can  be  inferred  from  the  di£- 
agreement  of  the  Houfe  is,  that  they  did 
not  think  that  the  conclufioa  drawn  by 
the  Committee  was  warranted  by  the  evi- 
dence which  they  appeared,  by  their  re- 
port, to  have  had  before  them,  and*  there- 
fore, did  not  adopt  that  conclufion. 

If  the  Houfe  had  meant  to  declare  the 
tight  of  election,  in  Poole,  upon  that  oc- 
cafion,  they  would  have  done  it,  as  mother 
fimilar  cafes,  by  3  dirett  refolution. 

Where  the  Houfe  puts  a  negative  on  any 
propofition,  it  would  be  ftrange  indeed, 
if  we  muft  infer  that  by  fuch  negative  the 
converfe  of  that  propofition  is  neceiTarilj 
cftablifhed. 

There  is  no  other  inftance  where  a  dif- 
agreement  of  the  Hqu/e,  frpm  a  refolu- 
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*Ion  of  the  Committee  of  privileges  and 
elections,  has  been  confidered  as  a  hft  de- 
termination. 

It  was  argued,  on  the  other  .fide ; 

That  this  was  certainly  a  determina- 
tion or  judgment  of  the  Houfe,  upon  the 
right  of  election  j  for  that  Sir  Nathaniel 
Wapper  could  not  have  been  adjudged  to 
be  duly  elected,  but  upon  the  foundation 
of  the  right  being  .in  the  mayor  and  bur- 
geffes,  exclufive  of  the  other  claimants. 

That  it  is  not  necelTary  that  the  deter- 
mination, i-a  order  to  bring  it  within  the 
meaning  of  the  ftatute,  fhould  be  in  the 
technical  form  of  a  refolution.  If  that  had 
been  the  intention  of  the  legiflaUu;e,  the 
word  "  rcfdutwn?  would  have  been  ufed 
in  the  ftatute  (i). 

The  counfel  being  directed  to  withdraw, 
the  Committee  deliberated  for  about  two 
hours,  when  they  were  called  in  again, 
and  informed,  by  the  Chairman,  that  the 
Committee  had 

( i )  Vide  Supray  Cafe  of  Pontefraft,  vol.  i.  p.  393, 

4  co,  401. 
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Refolved,  That  they  mould  proceed  to 
give  evidence  of  the  right  of  election. 

The  counfel  for  the  petitioners  endea- 
voured to  prove  the  right  to  be  as  ftated 
in  the  petitions,  from  general  principles  of 
law,  and  from  the  hiftory,  confutation, 
arid  ancient  ufage  of  the  borough. 

The  fubftance  of  their  arguments  and 
evidence  was  as  follows. 

The  general  rule  of  law  is,  that  in  bo- 
roughs where  therej  is  no  original  charter, 
and  no  prefcripthe  ufage  limiting  the  right 
of  election,  it  is  in  the  inhabitants  houfe- 
holders.  This  rule  is  recognized  in  a  va- 
riety of  cafes  in  Glanville's  book,  particu- 
larly in  thofe  of  Cirencefter,  p.  107,  and 
PontefracT:,  p.  142,  and  in  Whitelock's 
Commentary,  vol.  i.  p.  500(1).  In  the 
cafe  of  Cirencefter  (or  Cicefter),  the  entry 
in  the  Journals  is  in  thefe  words,  "  Re- 
*'  folved,  That  where  no  cuftom,  nor 
^c  charter  for  eledtion,  there  the  inhabitants, 
"  houfeholders,  ought  to  make  the  elec- 
f  tion  (2)." 

(1)  Supra,  Cafe  of  Poutefra&,  vol.  i,  p.  403. 

(2)  Jpurn.  vol.  i.  p.  792.  col.  j. 

Tlut 
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That  "the  ancient  proper  ferife  of  the 
word  "  burgenfes"  or  "  burgeffes"  is 
"  the  Inhabitants  of  a  borough?*  is  proved 

i  by  the  following  authorities.  Spelman's 
Gloflary,  Title  "-Burgenfes"  Whitelock's 
Commentary,  vol.  i.  p.  500.  vol.  ii.  p.  95. 
j(i).  Madox's  Firma  Burgi,  p.  2.  No.  in  ; 
and  that  the  Houfe  has  fo  underftood  the 
word  both  in  ancient  charters,  and  in  re- 
tufns,  appears  from  the  cafe- of  Abing- 
don,  23  May,  1660(2),  and  that  of  Aid- 
borough  in  Yorkfhire,  17  May  1690(3). 
From  an  infpeclion  of  all  the  ancient 
charters,  granted  to  tfie  corporation  of 
Poole,  it  will  be  evident,  that,  down  to 

c;-one  of  the  icth  year  of  the.  reign  of 
queen  Elizabeth,  "  burgenfes"-  in  thpfe 
charters  mea'ns  "  inhabitants? 

«Y'-  It  will  alfo  'appear,  from  infpeding  the 
ancient' returns  to  Parliament  from  this 

borough,  until  that  period,   that  they  all 

" 

(1)  Vide  Cafe  of  Pontefra£t,  vol.  i.  p.  405. 

(2)  Journ.  vol.viii.  p.  42,  col.  i,  2. 

(3)  Jonrn.  vol.  x.  p.  418,  col.  r,  2.   See  thofe  two 
cafes  cited'  ih  ttte'Calcof  Po'ntefraa,  fupra>  vol.  i. 
p.  405,  406,  407. 

run 
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run  in  the  name  of  the  mayor  and  bur~ 

genfes. 

And  the  neceflary  conclusion  muft  be, 
that  the  returns  of  members  of  Parliament, 
and  the  elections,  were  made  by  the  mayor 
and  inhabitants  down  to  the  I  oth  of  Eli  - 
zabeth. 

c3-  All  the  ancient  records  cited  in  this 
cafe,  were  given  in  evidence,  and  I  tranf- 
cribed  the  paflages  taken  from  them,  from 
copies  and  tranflations,  collated,  and  ad- 
mitted by  the  parties.) 

EVIDENCE. 

'  Poole  is  a  borough  by  prefcription. 
*  The  firil  charter  to  be  found  has  no 

*  date,  but  is  fuppofed  to  have  been  granted 

*  fome  time  between  i  and  9  Ric.  I.  very 

*  near  the  beginning  <?f  legal   memory, 

*  about  the  year  1 1 90.     By  this  charter, 

*  William  Longefpee,     (or    Longfword,) 
'  lord  of  the  manor  of  Great  Canford  and 

*  Poole,  grants  and  confirms  to  his  burgeffejs 

*  of  Poole   and   their  heirs   (inter  alia)) 

*  That  his  faid  burgeffes  fhould  have  well 

*  and   peaceably    their   yearly   liberty  of 

1  herbagt 
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*  herbage  in  his  heath,  as  they  had  always 
c  been  accuftomed  to  enjoy,  and  neceflaries 
*for  their  firing  in  his  heath  or  common, 

*  by  the  view  of  his  bailiffs.     By  the  fame 

*  charter,  a  particular  form  of  government 
c  was  chalked  out  for  the  borough.    The 

*  faid  burgefles,  out  pf  their  own  number, 

*  were  to  choofe^/fo  burgejfes;  out  of  which 
c  fix,  he,  (the  Ior4),  was  to  appoint  one  to 

*  be  head  ruler,  (propo/itus),  and  who  was 

*  to  be  amoveable  at  his,  or  their  pleafures, 

*  if  he  fhould    negled  his   duty.     The 

*  charter  ftates,  that,  for  the  above  grant 

*  and  confirmation,  the  faid  burgefles  had 

*  given  threefcore  and  ten  marks,  or  about 
f  56 1.  fterling.' 

CQUNSEI  for  the  petitioners. 

From  this  charter  it  appears,  that  the 
Word  "  burgeffes"  is  applied  to  the  body  at 
Jarge,  as  an  exifting  body  before  the 
grant:  they  were  therefore  prefcriptive 
6urgeffes,  i.  e.  the  inhabitants.  The  fix 
burgefles  were  to  be  chofen,  as  it  would 
feem,  merely  as  fix  perfons  out  of  whom 
the  lord  mightHame  one  to  be  zpropofitus, 

and 


,  and  did  not  form  a  iekd  body  for  any 
cither  purpofe.         ,  03  ^mz 

Under  this  grant,  confirmed  by.  all  the 
fubfequent    charters,    the    inhabitants   pf 
•  Poole  have  always  enjoyed,,  and  to  this  day 
continue  to  enjoy,  a  right  of  common. 

EVIDENCE. 

. 

«  To  prove  the  right  of  .common  in  the 
'  inhabitants    John    Hadden,    Efq.    was 


'  It  appeared  that  he  is  pofTefTed  of  ^n 
'  eftate  for  99  years  in  the  manor  of  Ca/i- 

*  ford,    and  that   he   is  an   inhabitant  ,of 

*  Poole  j  the  tenants  of  the  manor  of-Can- 
'  ford  have   an   unlimited  xi^ht  of  com- 
'  mon, 

v         «  His  evidence  was  objected,  to  by  the 
-*  counfel  for  the  fitting  members. 

4  It  w^s  faid,  that  he  was  an  interefted 
«  witnefs  ;  That,  if  he  could  eflablilh  the 

*  right  of  Common  in  the  inhabitants  of 
xfi  Poole,  he  hirafelf  would  have  a  double 

*  and   mpre  valuable  right  ;   for  that,  al- 
c  though  the  right  of  the  tenants  of  the 
V  manor  .of  Canford  might  ;be  unlimited, 

I  6  yet 
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*  yet  that  does  not  entitle  them  to  put  on 
c  any  indefinite  number  of  cattle ;  for  that, 

*  even  when  you  have  what  is  frequently 

*  called  common  fans  ncmbre,  you  can  only 

*  put  on  as  many  cattle  as  are  fufficient  to 
4  flock  and  manure  your  lands  (Quaere)  (i). 

'  The  Committee,  after  the  point  had 

*  been  argued,  Refolved,  Not  to  admit  the 
4  eyidence. 

c  James    Edwards   was  called   for  the 

*  fame  purpofe.     He  is  fteward  to  Sir  John, 

*  Webb,  lord  of  the  manor  of  Canfbrd. 
'  The  amount  of  his  evidence  was  this-:; 

*  The  inhabitants  of  Poole  claim  a  right 
6  of  common,  and  take  herbage  and  turf. 

*  He  never  heard  any  thing  to  the  con- 
'  trary.    Never  heard  that  their  right  had 
«  been  •  contefted  by  former  lords.     Has 
'  known  the   manor  fifteen  years.     Has 

*  been  houfe-fteward  to  Sir  John  Wehl> 

*  fifteen  years  ;    but   land-fteward    onty 
5  one  year  and  three  months.     The  lord 

*  only  drives  the  common.     He,  (the  wit- 

*  nefs)  never  aflifted  but  at  one  drift.    On 

(i)  Vide  3  Blackft.  p.  238/239.  410 

'that 
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'  that  occafion,  after  the  common  was 
4  driven,  feveral  tnhabita nts  of  Poole  came, 
«  and  claimed  their  cattle.  He  has  feen 
« turf  cut,  and  carried  into  Poole.  There 
«  are  fome  tenants  of  Canford-manor,  who 
« live  in  Poole.  Not  many.  He  does 
«  not  know  whether  it  was  for  them  that 
'  the  turf  was  cut.  Nor  whether  thofe 

*  inhabitants  of  Poole,  who  came  to  claim 
'  their  cattle,    were  tenants  of  Canford- 

*  manor.     He  cannot  name  any  of  them ; 

*  and  cannot  tell  whether  they  were  more 

*  in   number,  than  thofe   tenants  of  the 
'  manor  who  refide  in  Poole. 

*  The  next  charter,  bearing  date  10 
4  June,  45  Edw.  III.  (1371),  is  granted  by 
«  William  de  Montacute,  Earl  of  Salifbu- 

*  ry,  and  lord  of  the  manor  of  Canford. 

*  It  contains  an   injpeximtisy  recital,   and 
«  confirmation  of  the  charter  of  Longefpee ; 

*  and  grants  that  the  propofitus  fhould  be» 

*  from  thenceforth,  called  Mayor.     The 

*  grant  to  the  burgefles  to  dig  turf,  and  to 
4  cut  heath  and  furze,  is  renewed  in  more 
'  exprefs  and  explicit  terms, 

•By 
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*  By  the  third  charter,  dated  8  Feb.  .12 
<  Hen.  IV.  ( 141 1  )  Thomas  de  Montacute, 
'  Earl  of  Salifbury,  lord  of  the  manor  of 
'  Canford,  recites  and  confirms  the  two 

*  preceding  ones,  to  the  aforefaid  burgeffes 

*  and  their  heirs. 

'  The  fourth  is  a  royal  grant  of  Henry 
«  VI.  in  the  eleventh  year  of  his  reign, 

*  (1433)  founded,  as  it  would  feem,  on  an 
«  aft  of  Parliament  to  the  fame  effect,  (Rot. 
c  Par!,  in  Turr.'Lond.  nHen.  VL  n,  38.)  to 

*  the  mayor  and  burgejjes,  that  Poole  fhall 

*  be  a  free  port  -,  and  giving  to  the  faid 

*  mayor  and  burgeffes  licence  to  wall,  in- 
c  trench,  and  fortify  the  faid  town  and  port 

*  of  Poole,  and  parts  adjacent ;  the  faid 
'  mayor  and  burgeffes  having  made  an  of- 
<fer  tothatefFedt/ 

COUNSEL  for  the  petitioners. 

It  cannot  be  fuppofed,  that,  in  this  laft 
mentioned  charter,  the  word  '*  burgenfes  " 
is  confined  to  the  fix  particularized  in  that 
of  Longefpee,  or  that  the  mayor  aud  fix 
perfons  only  undertook  fo  expenfive  a 
4  work 
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work  as   the  propofed   fortification 
have  been. 

EVIDENCE, 

«  By  the,fifthj  dated  i.  July,  31   of  the 

*  fame  King{  1454),  he  grants  to  the  mayor, 

*  bailiffs,  burgeffes  and'inhabitantS)  a  week- 

*  ly  market,  and  two  annual  fairs.     This 

*  too  was  by  by  the  authority  of  Parlia- 
« jnent. 

f  The  fixth,  dated  20  Jan.  i  Edw.  IV. 

*  (.1460)  contains  an  mfpexi^us,  recital,an4- 
'  confirmation  of  the  fourth,  to  the  mayor 

*  and  bu-rgejfcs,    and  their  fucceffors  ;    and 
1  proceeds,  on   the  fappofition  of  Henry 

*  VI.  having  been  only  King.de  fatfo. 

'  Tfye  feventh,  dated  20  June,  3  Hen. 

*  VIII.  contains  an  infpeximus  and  recital 

*  of  the  fifth  and  fixth,  and  a  confirmation 

*  of  them  to  the  mayor  and -burgees  of  the 

*  town  of  Poote,  and  their  fucceffors.1 

COUNSEL  for  the  petitioners. 
Here  the  grant  of  the  market  and  two 
fairs  to  the  mayor^burg^Jfes^  and  inhabitants 
i*  confirmed  to  the  mayor  and  burgejjes^ 

which 
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which  demonftrates  the  promifcous  ufe 
and  meaning  of  t{ie  words  "  burgeffis" 
and  *'  Inhabitants" 

EVIDENCE. 

*  The  eighth,  dated  12  Hen.  VIII. 
'(1521]  was  riot  read,  as  being  imma- 
'  terial. 

'  By  the  ninth,  dated  4  Sept.  18  Hen. 
«  VIII.  (1527)  Arthur  Plantageriet,  vif- 
*.  count  Lefley,  vice  admiral  of  England, 

*  reciting,    that    the  deputy  admiral    of 
'  England,  and  his  commhTary  general,  h^d 

*  infpe&ed  all  the  royal  grants,  arid  privi- 

*  leges,  and  the  former  grants  of  old,  arid 
4  the  grant  of  William  de   Montacute  to 

*  the    mayor')    brethren,   bailiffs,    burgeffes 
'  and  inhabitants,   and  alfo  the  late  con- 
«  formation  by  Hen.  VIII.  by  which  they 

*  are  fully  excepted  from  all  kind  of  ju- 

*  rifdi&ion  and  power  of  the  admiral  of 

*  England ;  declares,    that  the  faid  privi- 

*  leges  are  moft  clearly  demonftrated  to 
'  belong  to  the  faid  mayor y    brethren,   bai- 
«  liffs,  burgejjes,  and  inhabit  ant  s\  and  ra- 

*  tifies  and  confirms  the  fame.' 

VOL.  II.  R  COUN- 
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COUNSEL  for  the  petitioners. 

Here,  it  is  evident,  that  the  former  grants- 
to  the  mayor  and  burgefjes^  particularly  the 
grant  of  the  privileges  of  a  free  port,?  were 
underftood  to  veft  thofe  privileges  in  the 
inhabitants  \  or,  in  other  words,  that  the 
term  "  burgefos"  included  inhabitants* 
And  this  is  declared  upon  a  folernn  exa- 
mination of  the  former  grants,  by  the  of- 
ficers of  the  lord  high  admiral,  whofe  in- 
tereft  it  was  to  deny  them  thofe  privileges, 
being  an  infringement  of  the  general  ju- 
rifdidion  of  the  admiralty. 

EVIDENCE. 

The  tenth  was  not  read. 
(s3>  It  bears  date  iSFeb.  i  Eliz.  (1559) 
'  and  contains  an  infpeximus,  recital,    and 

*  confirmation    of    the    former   charters,. 

*  granted  by  the  lords   of  the   manor  of 
'  Canford.) 

*  The  eleventh  is  in  Englifh,  and  con- 
'  tains  the  arms  of  the  town  of  Poole, 
c  emblazoned  by  Clarencieux,  king  of 
'  arms,  who  declares/  "  Theis  be  the 

armes 
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*  arrties  appertaininge  and  belongmge  to 

*  the  maire ,   bailyfesy    burgefyes  and  inhabi- 
'  tants  of  the  towne  of  Poole,   and  to  all 
4  the  corporacion  of  the  fame,  which  inha- 
4  bit  ants  of  the  faid  towne  of  Poole,  as  ap- 
4  peared  by  anncynt  charters   to  me,   in 

*  my  vifitacion  fhewed,  were  incorporated 

*  by  William  Longefpee   Erie  of  Sarum 
'  by  the  name  of  Porte  ryve  ( i),  baylyfe, 
4  and  burgefyes  of  his  town  of  Poole,  par- 

*  fell    of  his   manor    of  Canford,    which 
4  corporacion    was   ratyfied,    ammplifyed 

*  and    confirmed  by  William  Monteacute 
4  Erie   of  Sarum,    by    the   name    of  his" 
'  mayre,  baylyfe  and  burgefyes  of  his  faid 

*  town  andburrough  of  Poole,  which  towne 
4  and  borrough  of  Poole  is  now  in  the  in- 
4  heritance  of  James  Blunte  knyghte,  Lord 
4  Mountjoye,   as  in  the  right  of  his  faid 

*  Manor  of  Canford.      The  whiche  arms 
<  above  fet  forthe,  I  Clarencieiix  Kynge  of 
4  Armes  have  ratified  and  confirmed  unto 
4  the  mayre,  baylyfs,  burgefyes  and  inha- 
4  bitants  of  the  faid  towne  and  burough  of 

( i)  Probably  his  tranflation  of  Propvfitus* 

R  2  Poole 
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•  Poole  in  this  my  prefent  vifitaeion  with- 

•  in  thecountye  of  Dorfete." 

COUNSEL  for  the  petitioners. 

There  is  no  date  to  the  laft  mentioned 
inftrument,  but  it  muft  have  been  before 
the  icth  year  of  Queen  Elizabeth,  becaufe, 
in  that  year,  Poole  was  erected  into  a 
county  ( i ) 

Perhaps  it  may  be  faid  that,  notwith- 
ftanding  the  promiicous  ufe  of  the  words 
"  burgeffes^  and  "inhabitants"  in  the 
foregoing  charters,  inhabitants  are  inca- 
pable of  incorporation,  or  of  taking  as  a 
corporate  body.  But  fuch  an  opinion  is 
not  founded  on  any  found  principle  of  law, 
nor  fupponed  by  any  decifion  in  Weftmin- 
fter-hall ;  and  there  are  other  inftances  be- 
fides  Poole,  where  inhabitants,  as  fuch  are 
made  corporators.  In  Hobart's  Reports, 
p.  14.  and  in  Coke's,  part  12.  f.  121.  it 
appears  that,  by  the  charter  of  the  borough 
of  Dungannon  in  Ireland,  "  The  inhabi- 
tants of  the  faid  borough  were  made  a 
corporation/' 

(i)  Vide  infrat  Charter  of  10  Eliz. 

EVI- 
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EVIDENCE. 

f  The  returns  to  Parliament,   for  the 

*  borough  of  Poole,  before  the  i  oth  of  Eli- 

*  zabeih,  which  are  preferved  in  the  Roll's 

*  chapel,  are  as  follows. 

i.  One  of  36Edw.  III.  The  eiedors 
are  not  mentioned  in  this,  it  being  only 
the  general  return  of  the  fheriff  for  the 
whole  county  (i ). 

'  2.  Sept.  12  Edw.  IV.  "  It  is  witnefled 

*  that  the  burgeffes  of  the  fame  borough 
'  have  unanimoufly  ele^ed,  &c." 

'  From  this  return,  none  can  be  found 
'  till  the  firft  year  of  Queen  Mary. 

*  3.  23  Sept.     i  Mar.    "  Between  Sir 
'  John  Rogers    knight,    fheriff    of    the 

*  county  of  Dorfet,  of  the  one  partie,  and 

*  John   Davy  mayor   &c.  William  Grein 
«  the  bylifte's  depute,  J.  M.,  J.  N.,  M.  R,, 
<  R.  R,,  and  T.  G.  burgeffes  of  the  faid 
'  towene,  V/ytneflethe,   that  the   mayor, 

*  bylifFe's  depute,  and  burgejjesolt  the  faid 

(i)  See  the  Cafe  of  Abingdon,  Note  (C)  fupra\ 
vol.  i.  p.  450. 

H  3  c  towne 
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c  towne  have  elected."  &c. — Attefted  un- 

*  der  their  common  feal. 

•4.  i  Nov.  i  &  2  Phil.  &  Mar, 
"  Between  Sir  John  Tregonnel  knight, 
'  fheriff  of  the  county  of  Dorfet, ,  of  the 
f  one  partie,  and  William  Newman,  mayor, 

<  Richard  Goddard,  bailieff;  J.M.,  M.  R., 

<  Th.  B.,   J  C.,  J.  S.,  turge/es  of  the  faid 
f  towne  of  Poole  of  the  other  partie,  wit- 
f  nefTethe,  that  we,  the  faid  mayor,  bailief, 
'  and  burgeffes  of  the  faid  town  have  elect- 

*  ed,  &c.    In   witnes  whereof,  &c — the 

*  faid  mayor  bailief  and  burge/fis  have  put 

*  the  common  feal  of  the  faid  town.'* 

'  5.   i  Eliz.    "   By  indenture  between 

*  Sir  John  Horfey  knight,  fheriff  of  Dor- 
6  fet,  of  the  one  part,  and  W.  G.  mayor  of 
<  Poole,  W.  B.,  baily,  J.  M.,  J/A.,   (then 
4  feveral  words  obliterated)  J.  D.,  W.  N., 
£  J.B.,  J.  C.  and  W.  (then  feveral  words  ob~ 
?  literated)  faid  town  of  Poole,  witneffithe 
'  that  the  mayor,   baily  and  burgees  of, 
f  &c.   have  elected,   &p. — In  witnes,  &c. 

*  the  faid  mayor,  baily,  and  (then  feveral 
'  words  obliterated)  have  put  to  their  com- 

*  mon  feal,  of  the  faid  town  of  Poole.' 

3  ' 
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COUNSEL  for  the  petitioners. 

The  above  are  all  the  returns  which 
the  petitioners  have  been  able  to  find  of  a 
date  anterior  to  the  loth  of  Queen  Eliza- 
beth. 

There  are  no  corporation-books  of  the 
town  of  Poole  extant  prior  to  that  year. 

The  refult  of  what  has  been  hitherto 
faid,  and  of  the  evidence  produced,  is ; 
That  the  common  law  right  of  election  for 
boroughs  is  in  all  the  inhabitants  houfe- 
holders.  That  there  is  no  prefcription 
and  no  charter  prior  to  the  i  cth  of  Queen 
Elizabeth,  contrary  to  this  common  law 
right,  in  the  town  of  Poole.  That  "  bur- 
"  genfes*'  (or  "  burgefles"}  is  a  term  ufed  in 
ancient  writings  and  inftruments  for  the 
inhabitants  of  a  borough.  That  it  means 
fo  in  the  charters  of  this  borough  till  the 
ioth  of  Elizabeth.  That  all  grants  to 
the  burgefles  of  Poole  have,  in  fact,  pafled 
the  thing  granted  to  the  inhabitants.  That 
the  arms,  and,  confequently,  the  common 
feal,  belong  to  the  inhabitants^  and  there- 
fore, that  every  inftrument,  iealed  with 
R  4  the 


34*        CASE     XVIII. 

the  common  feal,  is  the  inftrument  ancj 
a&  of  the  inhabitants.  That  the  returns 
to  Parliament,  from  the  earlier!  times,  till 
the  icth  of  Elizabeth,  being  fealed  with  the 
common  feal,  and  teftifying  that  the  elec- 
tions were  made  by  the  mayor,  bailiff  and 
burgeffes,  prove  that,  till  that  time,  the 
right  of  election,  which,  by  the  common 
law,  was  in  the  inhabitants  houfeholders, 
was,  in  fad:,  enjoyed  and  exercifed  by 
them. 

If  it  could  be  fhown,  that,  from  that 
time  to  this,  the  .inhabitants  had  never  ex- 
ercifed, or  claimed  the  right  of  voting  for 
members  of  Parliament ;  if  the  uniform 
practice,  ever  fince,  had  been,  that  elec- 
tions were  made  by  the  mayor,  bailiffs, 
and  a  certain  reftricled  number  of  inhabi- 
tants called  burgejjes  ;  if  bye-laws,  or  even 
royal  charters,  could  be  produced,  confin- 
ing the  right  to  them;— no  relinquifh- 
ment,  no  ufage,  no  bye-law,  no  charter, 
nothing  but  an  ad  of  Parliament,  or  a 
clear  determination  of  the  Houfe  (which, 
coupled  with  the  ftatute  of  George  the  Se- 
cond, would  have  the  force  of  an  adt  of 

Par- 
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Parliament)  could  have  power  to  deprive 
them  of  that  right.  This  is  ( i )  fupported 
by  the  authority  of  Lord  Goke,  and  fully 
eftabliihed  by  the  cafe  of  Agmondefham, 
Marlow,  Wendover,  and  Hertford,  Glan- 
ville,  p.  87.  of  Dover,  p.  66.  of  Chippen- 
ham,  p.  53,  and  of  Winchelfea,  p.  17  ; 
and  in  the  Journals,  by  the  cafes  of  Col- 
chefter  (2),  28  March  1628,  and  Bofton, 
8  May,  1628  (3)  (A). 

But,  with  regard  to  Poole,  it  will  ap- 
pear from  the  fubfequent  view  of  the  char- 
ters, the  records  of  the  borough,  and  the 
returns  to  Parliament,  with  the  proceedings 
on  contefled  elections,  from  the  loth  of 
Queen  Elizabeth  downwards,  that  there 
•js  not,  from  that  time  to  this  day,  any 
charter  which  has  attempted  to  narrow 
the  right  of  election,  nor  even  any  bye- 
jaw  of  the  borough,  no  act  of  Parliament, 
no  determination  within  the  meaning  of 
the  ftatute,  (for,  if  the  Committee  ha4 
thought  the  entry  of  168--  was  fuch  a  de- 

(1)  4.1nft.  p.  48. 

(2)  Journ.  vol.  i.  p.  876.  col.  2. 

(3)  Journ.  fame  vol.  p.  893.  col.  2. 

termination 
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termination,  they  would  not  have  fuffered 
the  evidence,  which  has  been  given,  to 
be  produced)  and  no  relinquifhment,  or 
contrary  ufage  for  more  than  eighty  years. 
(oS-  1  he  Chairman  here  interrupted  the 
counfel,  to  inform  them  that  the  Commit- 
tee did  not  mean  that  they  fliould  be  un- 
derftood  to  have  decided  that  the  proceed- 
ings in  1  68®,  do  or  do  not  contain  a  de- 
termination of  the  Houfe  within  the  mean- 
ing of  the  flatute.) 

EVIDENCE. 

'  The  1  2th  charter  of  the  borough  was 

*  granted  10  Eliz.  (23  June,  1568),  and  is 

*  to  the  following  effect. 

*  It    recites    the   charter    of     3     Hen. 

*  VIII.  and  thofe  therein  recited,  and  rati- 

*  fies  and  confirms  the  immunities  granted 

*  by  them,  to  the  mayor,  bailiffs,  burgeffes, 
'  and    inhabitants,     as     the    faid    mayor, 

*  bailiffs,  burgeifes,  and  inhabitants^  from 
'  the   time  of  making  the  faid  charters, 
f  were   accuftomed    to    hold    and/  enjoy 


'It 
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'  It  recites,  that  the  mayor,  bailiffs,  bur- 

*  gefles,  and  inhabitants,  time  out  of  mind, 

*  had  enjoyed  the  faid  privileges,  &c.  and 

*  others,  as  well  by  prefer iplion  as  by  rea- 
'  fon  of  the  aforefaid  grants,  but  that  the 
'  faid  mayor,   bailiffs,   burgefles,  and  in- 
-*  habitants  had  not  e.njoyed  them  for  many 
'  years  pad,  to  the  great  detriment  of  the 

*  faid  town,   by  which  it  was  threatened 

*  with  ruin,  and  the  good  government  of 
'  the  fame  was  alrnoft  extinct. 

'  That  thereupon  the  burgeffes  and  in- 

*  habitants  of   Poole   had   petitioned    the  ' 
6  Queen,  thatfhe  would  make,  reftore,  and  ' 
'  create  the  faid  burgefles  and  inhabitants 

*  into  another  body  corporate  and  politic. 

'  That  me  therefore,  &c.  (hoping  that, 
?  if  the  inhabitants  of  the  town  aforefaid, 
'-  and  their  fucceffors  mould  enjoy,  by  her 

*  grant,  greater  honours,  liberties,  and  pri- 
'  vilegcs,  they  will  think  themfelves  bound, 

*  &c.)' grants  that  the  faid  town  of  Poole 
'  {hall  be  for  ever  after  a  free  town  of  it- 
^  feif,  and  be  incorporated,  toconfift  of  one 

*  mayor,  two  bailiffs,  burgefles  and  com* 
f  nwnaltj'i  (in  the  original  commumtas}^  and 

*'  that 
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*  that  they  the  faid  mayor,  bailiffs,  bur«- 

*  geffes,  and  commonalty  be  one  body  po- 

*  line,  by  the  name  of  the  mayor,  bailiffs, 

*  burgeffes,  arid  commonalty,  of  the  town 
«  of  Poole,  &c. 

'  That  the  burgeffes  of  the  town  afore- 
'  faid  may  elect  every  year  (on  a  day  nxed 

*  by  the  charter)  a  fit  and  difcreet  burgefs 
.'  to  be  mayor,  and  two  other  burgeffes  of 
f  the  faid  town  to  be  bailiffs,  &c. 

«  That  the  faid  mayor,  bailiffs,  bur- 
'  geffes,  and  commonalty,  and  their  fuccef- 
t  fors,  and  the  inhabitants  and  refidents 

*  within  the  faid  town,  be,  in  no  fort,  li- 
.'  able  to  be  bound  by  any  precepts  of  the 

*  ftewards,  marfhal,  or  clerk  of  the  market 

*  of  thehoufhold. 

'  She  grants  a  ftaple  to  the  faid  mayor, 
f  bailiffs,  burgeffes,  and  commonalty,  and 

*  their  heirs,  and  fucceflbrs  ;  and  that  the 
f  faid  burgeffes  may  choofe,  out  of  them- 
f  felves,  annually,  a  mayor  and  two  con- 
'  ftables  of  the  ftaple. 

*  That  the  faid  mayor,  bailiffs,  bur- 
f  geffes,  and  commonalty,  and  their  heirs 
?  and  fucceffors,  may  annually  elect  and 

c  con-? 
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'  conftitute,  (on  a  day  fixed),  out  of  the 
'  inhabitants  of  the  town  andfuburbs  there- 
"  oft  or  out  of  others,  all  manner  of  bro- 

*  kers,  &c. 

<  She  then  grants  to  the  faid  mayor, 
c  bailiffs,  burgeffes,  and  commonalty ',  and 

*  their  fucceflbrs,  that  the  town  aforefaid* 

*  with  the  fuburbs,  places,  and  precin&s 

*  aforefaid,  be,  for   ever   afterwards,   «ne 

*  entire  county,  incorporated  in  deed  and 
'  name,  and  diftincT:  and  altogether  iepa- 
4  parate  from  the  county  of  Dorfet,  by  the 
'  name   of  the   county  of  the    town  of 

*  Poole. 

'  That    the  faid  mayor,   bailiffs,    bur- 

*  geffes,  and  commonalty  mail  have,  in  the 
'  faid  town,  one.fherifF.     The  burgefles  of 

*  the  faid  town,  and  their  fucceflbrs,  in 
'  every  year,  (on  a  day  fixed),  to  elect  one 

*  difcreet  perfon,  out  of  their  fellow-bur- 

*  gefles,  (comburgenfes  in  the  original),  for 
«  the  merifF  of  the  faid  town. 

4  She  grants  to  the  mayor,  bailiffs,  bur- 

*  gefles,  and  commonalty  a  weekly  court,  to 
<  be   held  in  the   Guildhall,    before    the 

*  mayor  and  fenior  bailiff. 

«To 
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*  To  the  mayor,  bailiffs,  burgefies,  and 
'  commonalty,  that  the  mayor,  for  the  time" 
'  being,  arid  one  fkilled  in  the  law,  and 

*  alfo  four   burgefles,   to  be  chofen,    an- 
«  nually,  out  of  the  difcreet  burgefles,  (on 

*  a  day  fixed),  fhall  be  keepers,    (i.  e.  juf- 

*  tices)  of  the  peace. 

'  To  the  mayor,  bailiffs,  burgefles,  and 

*  commonalty  view  of  frankpledge,  &c. 

*  To  the  mayor,  bailiffs,  burgefles,  and 
'  commonalty,    and    their   fucceflbrs,    that 
s  none  of  them,  nor  any  inhabitant,  or  re- 

**  fident,  within  the  town,  &c.  mall  be  im- 

*  panelled,  againft  his  will,  on  any  aflize, 
«  jury,  or  inquiiition,  &c.  without  the  town 
«  of  Poole. 

'  That  the  inhabitants,  burgeffes,  and  com- 

*  monalty,  of  the  town  of  Poole,  may  have 
-*  their  guild,  and  all  their  liberties,  jurif- 

*  diftions,  &c.  by  land,  and  by  fea,  in  the 

*  fame  manner  with  the  mayor,  bailiffs,  and 

'  burgefles  of  the  town  of  Southampton,  , 
c  and   all    other  liberties,  &c.  which  the 
'  mayor,  bailiffs,  burgeffes  and  inhabitants 
'  heretofore  had,  or  ufed  to  have. 

•  That 


P     O     O     L    E.  255 

*  That  the  faid  mayor,    bailiffs,   bur- 

*  geffes,  and  commonalty,  and  their  fuccef- 
e  fors,  and  all  other  inhabitants  and  bur- 
'  geffes  °f  Poole,  fhall  be  free  froni  toll, 

*  paffage,  bridgage,  chimnage,  &c. 

'  That  the  faid  mayor,  bailiffs,  burgeffes, 

*  and  commonalty  fhall  have  the  return  of 

*  all  writs  within  the  town. 

'  That   the    faid  mayor,  bailiffs,    bur- 

*  geffes,  and  commonalty  mall  create,  out 
'  of  themfelves,  coroners,-&c. 

'  That  none  of  the  faid  mayor,  bailiffs, 

*  burgeffes,    and     commonalty,    inhabiting 

*  within  the  faid  town,  fhall  be  impleaded 
'  without  the  faid  town,  except  for  fuch 

*  trefpaffes  as  fhall   be  done   again  ft  the 

*  Queen,  or  her  heirs.' 

COUNSEL  for  the  petitioners. 

By  this  charter,  the  borough  of 
Poole  was  erected  into  a  county  by  itfelf, 
and  its  corporate  name  was  changed ;  but 
the  old  royal  charters  were  confirmed  by 
it.  The  new  charter  was  granted  at  the 
requeft  of  the  inhabitants  to  confirm  and 
enlarge  their  privileges,  and  now  they  were 

formed 
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formed  into  a  feparate  integral  part, 
diftinct  from  burgefles,  ty  the  name  of 
the  commonalty,  (or,  in  the  Latin,  com- 
muTiitas.) 

What  has  been  faid  of  the  ancient  fenfe 
of  the  word  "  burgenfes"  or  "  burgejfes*  is 
true  of  that  of  the  word  "  commonalty" 
which  may,  by  the  particular  conn1  itution 
and  corporate  name  of  a  place,  fignify  a 
reftricted  number,  but,  in  its  more  pro- 
per and  common  acceptation,  compre- 
hends the  whole  body  of  the  inhabi- 
tants. 

The  cafe  already  cited  from  Hobart  (i), 
to  (how  that  inhabitants  are  capable  of  iri- 
corporation,  mows,  likewife,  that  they 
may  be  incorporated  by  the  name  of  corrf- 
monalty.  The  charter,  in  that  cafe,  fays, 
"  That  the  inhabitants  fhall  be  a  body  cor- 
<s  porate  by  the  name  of  provoft,  free 
"  burgefles,  and  commonalty"  That  they 
may  vote  for  members  of  Parliament,  by 
the  name  of  commons,  or  commonalty, 
appears  from  the  cafes  of  Bridport,  12 

(i)  Vtdefupra,  p.  244. 

April/ 
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April,  1628  (i);  and  Warwick,  31  May, 
1628  (2)(B). 

That  commonalty  (or  communltas]  means 
the  inhabitants  of  Poole  in  the  charter  of 
the  loth  of  Elizabeth  is  clear,  becaufe  it 
was  granted  to,  and  at  the  fequeft  of,  the 
inhabitants ;  becaufe  it  confirms  all  for- 
mer grants  to  the  inhabitants ;  becaufe 
the  commonalty  are,  throughout,  diftin- 
guifhed  from  the  burgeffes,  the  latter  name 
being  thenceforth  confined  to  the  felect 
burgefles,  whofe  origin  may  probably  be 
traced  to  the  fix  mentioned  in  the  charter 
of  Longefpee,  although,  in  courfe  of 
time,  their  number  had  been  gradually 
encreafed.  In  thofe  parts  of  the  charter 
where  the  word  "inhabitants"  is  u fed  and 
joined  with  "  commonalty^  it  is  only  em- 
ployed as  being  more  explicit,  but  ftill 
as  defcriptive  of  the  fame  perfons. 

EVIDENCE. 

*  The  thirteenth  charter,   bearing  date 
*  24  Nov.  19  Car.  II.    (1668)    contains 

(1)  Journ.  vol.  I.  p.  882,  col.  i. 

(2)  Journ.  fame  vol.  p,  907.  col.  2. 

VOL.  II.  S  *  coa- 
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*  a  confirmation  of  all  former  privileges, 

*  and  a  grant  of  new  ones,  to  the  mayor, 

*  bailiffs,  burgeffes,  and  commonalty.  This 

*  charter  recites  that  the  town  of  Poole 
4  had  been,  of  old,  incorporated,  by  the 
'  name  of  mayor,  bailiffs,  burgeffes,  and 
'  commonalty ;    and  that  the  burgeffes  and 

*  Inhabitants    thereof,    as    well  by   that 
'  name  as  by  other  names,  have  ufed  and 
6  enjoyed  divers  privileges,  &c. 

*  26  Car.  II.  An   information,    in  the 
'  nature  of  Quo  Warrants^   iffued  againft 

*  the  corporation  of  Poole,  by  the  name 

*  of  mayor,   bailiffs,  burgeffes,  and  com- 

*  monalty^  and  their  franchifes  were  feized 
6  into  the  hands  of  the  Crown.      This 

*  £tyo   Warrant*)    was    produced    to    the 
4  Committee. 

6  30  Sep.  30  Car.  II.     The  burgeffes 

*  and  inhabitants  of  the  town  of  Poole 

*  prefented  an  addrefs  and  fubmiffion  to 

*  the  King,  praying  that  they  might  be 

*  reflored  to  their  franchifes.     This  was 

*  read. 

'  The   fourteenth  charter,    14  Jac.  II. 
'  is  a  charter  of  rdeafe,  and  refloration. 

<  After 
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«  After  reciting  the  good  fervices  of  the 

*  burgefles,  and  inhabitants  of  Poole,  it 

*  releafes  to  the   faid  burgefles  and  inha- 
'  bitants,  as  likewife  to  the  mayor,  bai- 

*  lifFs,    burgefles,    and  commonalty,    the 
c  judgments    obtained     againfl    the    faid 

*  mayor,    bailiffs,    burgefles,     and  com- 
4  morialty,    or  againfl  the  inhabitants,  by 

*  the  name  of  mayor,  bailiffs,  burgefles,  in- 

*  habitants,  and  commonalty,  or  any  other 
6  name,  or    names,    in   Eafter  term,   26 

*  Car.  II.  and   Hilary  term  2  Jac.  2 ;   and 

*  it  reftores,  and  grants,  to  the  fame  bur- 

*  gefies  and   inhabitants,    as   alfo   to    the 
'  mayor,  bailiffs,  burgefles,  and  common- 
c  alty,   all   the    liberties,  &c.    which   the 
'  faid   burgefles   and    inhabitants,    or  the 
'  mayor,  bailiff's,   burgefles,   and'  common- 

*  alty*  had,   or  by   right   ought  to   have 

*  had,  before  obtaining  the  faid  judgment, 

*  by  the  name,  or  in  the  right,    of  the 
4  burgefles   or    inhabitants,    or    by   what 
*'  names  foever    the   incorporate,  body  was 
'  called  ;   and   that  the  burgeffes  and  in- 

*  habitants  of  the  faid  town,  for  the  time 
'  to  come,  might  and  fhou!d  be  called  one 

S  2  «  body 
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*  body   corporate  and   politick,    in   d'eed, 
4  form,  and  name,   by  the  name  of  the' 

*  mayor^  bailiffs^  burgejfes  and  commonalty 

*  of  the  town  of  Pool'e ;   as  alfo,   all,  and 
'  fingular  firch  names   as  they  lawfully 
c  had  at  the  time  of  obtaining  the  judg- 

*  ment  aforefaid.     In  a  fubfequent   part, 
r  it  grants  that  the  burgefles  and  inhabit'- 
*'  ants  of  the  faicf  town  fhould  be  gathered 
4  together  in  the  ufual  place  to  make  elee- 

*  tionS)  and  do  all  other  things  pequifitc 

*  and  accuftomed  to  be  done.' 

COUNSEL  for  the  petitioners. 

This  charter  demonflrates,  that  the  in- 
habitants were  part  of  the  ancient  cor- 
poration ;  that  "  commonalty"  and  u  /"«- 
habitants"  were  terms  indiscriminately 
tifed,  as  defcriptive  of  the  fame  perfons1  ; 
and  that  the  corporate  name,  of  mayor^ 
bailiff^  burgeffes,  an'd  commonalty^  conv 
|)rehends  the  inhabitants. 

Whatever  ad,  therefore,  imports  to 
nave  been  done  by  the  mayor,  bailiffs, 
burgefles  and  commonalty,  muft  be 
taken  to  be  the  concurrent  a<3  of  the  in- 

habitants, 
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habitants,  and  the  fele£t  part  of  the  cor- 
poration. 

It  has  been  fhown,  that  the  arms,  and 
confequently  the  common  feal,  belong 
to  the  inhabitants;  and  that  every  inftru- 
ment  or  deed,  to  which  that  feal  is  af- 
fixed muft  therefore  be-  taken  to  be  the 
acl:  of  the  inhabitants  (i.).  It  .remains  to 
examine  the  records  of  the  corporation, 
and  the  returns  to  Parliament,  fince  the 
joth  of  Elizabeth. 

EVIDENCE. 

*  ift  Entry]"  14  June    10  Eliz.    156?, 

*  (and  jufl  before  the  charter  of  that  year 

*  pa{Ted),    Jt  is  agreed  and  condefcended, 

*  that  William  Newman,  now  mayor  of 

*  the  town  of  Poole,  with  William  Con- 

*  ftantine  and  William  Green,  burgefles 
4  of  the  fame  town,  being  requefted  there - 

*  unto  by  the    burgefles  and  inhabitants 
f  thereof,    whofe   names    are    hereunder 
•G  written,  do  fue,  -labour,  and  travel  (&c. 

*  to  obtain  a  new  charter),   and  we,  the 
:*  faid  burgefles  and  merchants,  do  promife 
««  and   bind    ourfelves   (&c.   to  anfrver  all 

(l)  Supra,  p.  247. 

5  3  charges.) 
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«  charges.)    This  record  is  fubfcribed  with 

*  about  80  names. 

<  2d  Entry.]  14  Sep.  1592.  By  the 
c  mayor,  bailiffs,  burgefles,  and  common-. 
«  alty, — That  the  mayor,  by  himfelf,  or 
c  with  affiftance,  (hall  collect  all  the  town- 

*  rents,  dues,  and  revenues.     This  entry 

*  has  a  crofs  drawn  through  it. 

*  3d  Entry.]  26  Sep.  1592.  An  agree- 
'  ment  of  two  collectors,  with  the  mayor, 

*  bailiffs,  burgefles,  and  commonalty  about 
'  collecting  the  revenues  for  that  year. 

4th  Entry  ]  1642.  An  order  of  the 
'  mayor,  bailiffs,  aldermen,  and  common- 
'  alty-t  appointing  fix  ordinary  men  of  the 

*  commonalty  to  be  watchmen. 

'  (&  Thediftinction  of  aldermen,  which 

*  occurs  in  many  of  the  entries,  does  not 

*  imply  any  new  integral  part  of  the  cor- 
'.poration.     It  only  means  fuch  burgeffes 
c  as  have  ferved  the  office  of  mayor.   The 

*  fame  name   is   given   to  perfons  of  that 

*  defcription  in  feveral  other  boroughs  ) 

c  fth  Entry.]  13  Oct.  1654.  Concerning 
c  a  competition  with  certain  individuals  for 
'  a  tax  upon  brewing.  This  entry  now  ftands 

'  in 
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*  in  the  name  of  mayor,  bailiffs,  and  bur- 
'  gefles,  but  the  word  commonalty  is  evi- 
'  dently  erafed. 

COUNSEL  for  the  petitioners. 

This  aukward  attempt  fhows,  that  it 
was  underftood  by  the  felecl  part  of  the 
corporation,  at  the  time  when  the  rafure 
was  made,  that  the  word  "  commonalty,* 
in  the  corporate  name,  meant  fomething 
different  from  burgefles.  The  entry  itfelf, 
when  the  word  is  reftored,  mows  it,  for  it 
purports  that  the  mayor,  bailiffs,  burgefles, 

*  and  commonalty,  (i.e.  the  whole  corporate 
'  body)  order,  that  the  mayor,  bailiffs,  and 
'  burgeffes,  (i.e.  a  feleft  part)  mail  fettle 
'  the  terms  of  the  compofition*. 

EVIDENCE. 

'  6th    Entry.]    20  Sept.    i66r.    Being 

*  election -day,  ordered  by  the  mayor,  al- 

*  dermen,  and  burgeffes,   that  no   perfon 

*  mall  henceforth  be  made  a  burgefs,  with- 
'  out  the  confent   of  the  mayor,  three  al- 

*  dermen,  and  eight  other  burgefles,  inha- 

*  bitants  of  this  town. 

8-4  *  jth 
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c  7th  Entry.]  1668.  At  a  common-hall 
c  aifembled,  20  May,  1668,  we,  true  mayor, 

*  aldermen,  burgeffes,  and  commonalty  do, 
'  by  this  writing,  oblige  ourfelves  to  pay, 
'  &e.  to  our  prefent  minifter.     The  word 
"  commonalty^  in  this  entry,  is  interlined, 

*  and  in  blacker  ink  than  the  reft. 

«  8th  Entry.]  1699.  The  mayor,  bail- 
4  iffs,  burgeffes.,  and  commonalty^  nominate 
'  and  appoint  Samuel  Bond,  efquire,  to  be 

*  the  recorder.     This  appointment  is  fub- 

*  fcribed  with  the  name  of  the  mayor,  and 

*  a  great  many  other  names.     The  power 
«  of  choofing  a  recorder  was  granted  and 
c  confirmed  by  the  charter  of  the  igth  of 
e  Charles  Hd.  to  the  mayor,  bailiffs,  bur- 

*  geffes,  and  commonalty. 

*  Several  other  entries  were  read,  but 
'  they  were  either  to  the  fame  purpofe  with 

*  the  foregoing,  or  were  not  relied  on,  in 

*  the  arguments  on  either  fide. 

*  A  petition  was  then  produced  by  Mr. 
c  Speed,  clerk  of  the  Journals  and  papers, 
«  which  is    in   the  name  of  the  mayor, 

*  bailiffs,    burgeffes,    and    commonalty  of 
9  Poole,  and  bears  date,,  and  was  prefented  to. 

'the 
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f  the  Houfe  of  Commons  in  1758.  It  is 
'  fubfcribed  with  a  great  many  names ;  and 
'  Henry  Auftin,  town-clerk  of  Poole,  be- 

*  ing  fworn,  proved  that  Hadden,  Cobb, 

*  and  Nicolfon,  three  of  the  fubfcribers, 

*  were  only  inhabitants,  and  not  burgeffes, 
'  at  the   time  of  their  figning  the  peti- 
'  don. 

'  Then  a  deed  of  mortgage,  dated  in  1756, 

*  was  produced,  between  the  mayor,  bai- 

*  liffs,  burgefles,  and  commonalty  o£  the  one 

*  part,   and  one   Cobb,  an   inhabitant   of 

*  Poole,  of  the  other  part,    by  which  the 

*  faid  mayor,  bailiffs,   burgefles  and  com- 
'  monalty  mortgaged  the  market  to  the  fai4 
«  Cobb.? 

COUNSEL  for  the  petitioners. 

In  this  deed,  "  commonalty"  muft  mean 
Inhabit  ant  s^  for  the  concurrence  of  the  inha- 
bitants was  abfolutely  neceflary  to  a  mort- 
gage of  the  market,  fince  it  was  granted 
to  them  by  the  exprefs  words  of  the  char- 
ter of  3  Hen.  VIII.  (r). 

(i)  Videfupra,  p.  240. 
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EVIDENCE. 

*  The  returns  which  the  counfel  for  the 

*  petitioners  produced,  pofterior  to  i  o  Eliz. 

*  were  as  follows. 

«•  i.  14  Apr.  14  Eliz.  (1572.)    Thisre- 

*  turn  is.  in  the  name  of  the  mayor,  fenior 
»  bailiff,  and  J.  M.,  W.  N.,  &c.  (nomina- 

*  tim}.  and  many   others,  free  and  lawful 
'  men  of  the  faid  county,  dwelling  and  re- 

*  Tiding  eledors/ 

COUNSEL  for  the  petitioners. 
From  this  return  it  would  feem,  that, 
after  the  change  which  had  lately  happened 
in  the  conftitution  of  the  place,  by  which 
it  was  made  a  county,  the  idea  was,  that 
the  eleclion  of  the  members  of  Parliament 
was  to  be  by  the  freeholders.  It  ferves, 
Iiowever,  to  fhow,  that  there  was  no  dif- 
finclion  made  at  this  election,  between 
burgefles  and  other  inhabitants. 

EVIDENCE. 

2.  28  Eliz.  (1586).  Between  the  may- 
'  or,  bailiffs,  burgefles,  and  commonalty, 
'  and  the  fheriff,  &c« — The  faid  mayor, 

bailiffs, 
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'  bailiffs,  burgeffes,   and  commonalty  did 

'  choofe,  &c. — Under  the   feal    of    the 

*  mayor,  bailiffs,  burgefles,  and  common- 

*  alty. 

<  3.  30  Eliz.  (1588)  Between  the  fhe- 
c  rifFand  A,  mayor,  B,  C,  &c.  (nominatim) 

*  and  others,  aldermen,  burgefles,  and  com- 
'  monalty>  &c. — witnefleth,    that  the  faid 
f  mayor,   aldermen,    burgefles,    and  com- 
c  monalty  did  cleft,  &c.^-Under  the  com- 

*  mon  feal   of  the    faid   town   of  Poole. 

*  c3"  This  is  the  firft  return  in  which  the 
c  word  "  aldermen  "  occurs  (3.) 

«  4.  1 8  Jac.  I.  (1621)  between  the  fhe- 
'  riff  and  A,  the  mayor,  B,  C,  D,  &c.  (no- 
4  minatim)  and  others,  aldermen,  burgeffes, 
'  and  commonalty^  &c.  had  elected,  &c.  In 

*  witnefs  whereof  we  the  faid  mayor,  al- 
c  dermen  and  burgefles   fet  our  common 
'  feal  of  the  faid  town,  &c,  cc?  In  the  laft, 
«  as   in  this,    the  mayor,   aldermen,   and 
'  burgefles,    are   faid  to  have  affixed  the 

*  common  feal. 

'  5.  i  Apr.  13  Car.  II.  (1661).  Between 
«  R.  S.,  fherifF,  and  H.  H.,  mayor,  R.  D., 
«  G.  S.,  M.  D.,  W.  M.,  D.  S.,  P.  H., 

«  E.  M., 
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•E.M.,    H.  J.,   J.  S-,  J.  C,  &c.    and 

*  others,  aldermen  and  burgeffes  inhabitants 

c witnefTeth,   that  the  faid  mayor, 

c  aldermen,  and  burgefles  inhabitants  have 

*  chofen  John  Morton,  Efquire,  and  William 

*  Conftantine   their  recorder -,    to  be  their 

*  burgefles,  &c. — In  witnefs  whereof  the 
"'  faid  mayor,    aldermen,    and   burgefTes 

*  have,  to  this  indenture,  fet  their  common 

*  leal. 

«  6.  (The  fame  date)  Between  R.  S.,  flie- 
•jriff,  andH.H.,  mayor,  W.  S.,  R.C, 

*  J.  W.,   P.  H.,  W.  M.,  &c.  and  others, 

*  aldermen  and  burgejfis  of  the  faid  town 
'  and  county  of  Ppole — witneffeth,  that 

*  we  the  faid  mayor,  aldermen,  and  bur- 
'  geffes  aflembled,  &c.  -And  we  the  faid 

*  mayor,  aldermen  and  burgeffes  have  no- 

*  minated    and   elected,   &c. — In  witnefs 

*  whereof,  we  the  faid  mayor,  aldermen, 
f  and  burgefles  have  to  this  indenture  fet 

*  our  common  feal,'  &c. 

COUNSEL  for  the  petitioners. 

The  word  "  commonalty"**  is  omitted  in 
Jioth  thefe  returns,  and  it  appears,  by  the 

re- 
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fecords  of  the  town,  that  the  feleft  part  of 
the  corporation  began  their  practices,  about 
this  period,  to  exclude  the  inhabitants,  or 
commonalty*  from  the  exercife  of  their 
rights  as  corporators.  t3*  There  are  fe- 
veral  rafures  of  the  word  "  commonalty  " 
in  the  corporation -books,  which  were  pro- 
duced to  the  Committee,  befides  that  men- 
tioned in  the  entry  of  13  Oct.  1654.  (i). 

It  will  appear  afterwards,  that  the  above 
double  return  was  occafionexi  by  a  conteft 
between  the  burgeffes  inhabitants  and  the 
out-burgffles,  in  which  the  latter  pre- 
vailed. 

EVIDENCE. 

«  7.  ii  Jan.  i  Will,  and  Mar.    (168*). 

•  A  certificate  from  Shadrach  Beale,  (herifF, 
'  certifying,  in  anfwer  to  the  Prince  of 
«  Orange's  letter,  that  Sir  Nathaniel  Nap- 
4  per,  knight,  and  Henry  Trenchard,  Ef- 
'  quire,  were  elecled  by  the  mayor,   bai- 
4  liffs,  and  burgefles  of  the  faid  town  and 

*  county,  according  to  the  cuRomary  ufage 

fj)  Supra,  p.  262,  263, 

'for 
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'  for  the  election  of  members  of  Parlia- 

*  ment. — Under  the  hand  and  feal  of  the 
«  faid  fheriff  (only.}' 

COUNSEL  for  the  petitioners. 
It  is  manifeft,  from  the  account  given 
in  the  Journals,  of  the  conteft  on  occa- 
fion  of  the  lafl  mentioned  return,  which 
was  flated  at  the  opening  of  this  caufe(i), 
that,  at  that  time,  both  parties  understood 
the  word  '*  commonalty  "  to  mean  the  in- 
habitants. 

EVIDENCE. 

<8.  21  May,  7  Will.  III.  (1695). 
'  By  indentures,  between  George  Leven, 
«  fheriff,  and  Th.  S  ,  mayor,  W.  P.,  fenior 
«  bailiff,  M.  D.,  M.  D.,  Shadrach  Beale, 

*  W.  S.,  &c.  and  others,   aldermen,  bur- 
4  geffes,   and  commonalty^  incorporated,  of 

*  the  faid  town  and  county,     it   is   wit- 

*  neffed,  that  the  faid   mayor,  aldermen, 
'  burgeffes,  and  commonalty  have  elected, 
'  &c.    In  witnefs  whereof,  we,   the  faid 
'  mayor,  aldermen,  and  burgeffes,  to  one 

(i)  Supra,  p.  227,  to  229. 

'of 
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«  of  thefe  prefent  indentures,  have  fet  the 

*  common  feal  of  the  faid  town  and  county 
'  of  Poole,  &c. — Thomas  Smith,  mayor. 

*  Signed,  fealed,  and  delivered,  in  the  pre 

*  fence    of,  &c.       There  are  twenty-fix 
'  fubicriptions,  and  to  four  of  them,  after 

*  the  name,  is  added  "  a  burgejs"  in  the 
'  fame  hand  and  ink  with  the  name. 

'  The  counfel  for  the  petitioners  ad- 
'  mitted  that,  in  all  returns,  fmce  the  year 

*  1 695,  the  word'*'  commonalty"  is  omitted; 

*  and  that,  fince  that  time,  the  inhabitant* 

*  have  never  voted.' 

COUNSEL  for  the  petitioners. 

As  to  the  proceedings  on  the  two  con- 
tefted  elections  in  1 66 1 ,  and  1 68|,  nothing 
can  be  fairly  inferred  from  the  firft,  be- 
caufe  the  commonalty  do  not  feem  to  have 
been  parties  to  the  tranfa&ion,  nor  to  have 
taken  any  fhare  in  it  (i)  (C). 

The  event  of  the  fecond,  (as  it  has  been 
ftated  in  a  former  part  of  the  argument), 


(i)    1 6  May,   1661.     Journ.   vol.   viii.  p.    251. 
col.  i. 

cannot 
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cannot  now  be  confidered  as  a  binding  de^ 
termination.  It  is,  at  moft,  the  opinion  of 
the  Houfe,  oppofed  to  that  of  the  Com- 
mittee who  tried  the  queftion,  and  had  the 
evidence,  and  the  arguments  of  eounfel,  to 
form  their  judgment  upon.  It  is  the 
opinion  of  the  Houfe  in  the  Convention 
Parliament,  delivered  in  favour  of  the 
Whig  candidate  (i  )  .  But,  even  if  we  give 
it  the  credit  of  being  a  rational  and  wife 
diffent  from  the  refolution  of  the  Com- 
mittee, it  will  be  confidered,  that  that  re- 
folution was  founded  on  the  very  fcanty 
evidence  of  one  return,  whereas  there  has 
now  been  produced  an  irrefiftible  body  o£ 
proofs,  which  were  unknown  to  the 
Committee,  and  the  Houfe,  on  that  oc- 
cafion. 

The  return  of  1695  demonftrates  that 
the  proceedings  in  168--  were  not  confi- 
dered as  couclufive  againft  the  right  of 
the  commonalty  ;  and  there  is  ft  ill  a  living 
witnefs,  who  remembers  the  election  in 
1695,  and  who,  by  his  teftimony,  will 


confirm 
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confirm  what  is  proved  by  the  return/that 
the  Inhabitants  or  commonalty  voted  at  that 
election. 

EVIDENCE. 

*  Thomas  Shepheard,  the  witnefs  pro- 

*  pofed  to  be  called,  was  objected  to. 

*  It  was  faid  that,  being  an  inhabitant,  he 

*  was  an  interefted  witnefs. 

'  To  this    it     was    anfwered  ;     That, 

*  where,  from  the  nature  of  the  cafe,  no 

*  other  evidence  could  be  had,  fuch  wit- 
'  nefles  as  alone  had  been  in  a    fituatioti 
4  to  be  acquainted  with  the  facls,  ought  to 
c  be  admitted,  otherwife  the  truth   could 

*  never,  in  fuch  cafes,  be  difcovered.  That 
'  inhabitants  were  the  only  perfons  likely 
'  Co  have  paid  attention  to  the  fact  which 

*  was  meant  to  be  proved  by  the  testimony 
'  of  Shepheard.     That,   in    fihiilar  cafes, 

*  courts  of  juftrce  have  admitted  witnefTes 

*  to  be  examined,   though  circumftanced 
'  (in  point  of  intereft)  like  him.     As  in  the 

*  cafe  of  Willes  and  Harris,  tried  on  the 
<  Weftern  circuit  before  Mr.  Baron  Eyre, 
'(1774),  when    certain  fiihermen    being 

VOL.  II.  T  «  called 


±74          CASE      XVHT. 
*'  called  by  the  defendant,   (who  denied  a? 
'  right  to  the  tithe  of  fifh  as  claimed  by 
c  the  plaintiff),  their  evidence  was,  on  the 

*  part  of  the  plaintiff,  objected  to,  as  they 
<f  had  an  intereft  in  overthrowing  his  claim ; 
'  but  the  judge    faid,   that  the  objection 

*  proved' too  much,  as  it  would  deprive  the 
'  plaintiff  of  the  only  means  he  could  have 
fr  of  proving  the  cuftoin  j  and  the  evidence 
'  was  admitted  (D).     It  was  alfo  faid  that 

*  Shepheard,  (who  had  been  on  the  parifh 
'  three  years),  was  disqualified  from  voting, 
r  and  therefore  could  derive  no  advantage 
€  from  any  evidence  he  might  give  in  fa- 

*  vour  of  the  right  of  the  inhabitants. 

4  The  Committee  over-ruled  the-objeo 
c  don. 

c  Thomas  Shepheard  being  fworn,  gave 
'•  his  evidence  to  the  following  effect. 

'  He  is  98  years  of  age.     Remembero 

*  the   election  in    1695.     Had  been    fix. 
«  years    in    Poole   before    that    election, 

*  Was  a  gardener  at  that-  time.     Mr.  Afh- 
«  ley  was  chofen  by  the  mayor,  burgefles, 
'  and  commonalty.-   Has  heard   old  people 

*  fay  that  the  hurgeffis  kept  the  commonalty, 

'  out 
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*  out  of  their   rights.     Voted  hlmfelf  in 

*  1 695.     No  Qppofition  then.     Remem- 
c  bers  fome  other  elections,  (but  could  give 

*  no  diftincl:  account  of  them).     Went  af- 
'  terwards  to  fea.     Has   offered  his   vote 
'  before  he  was  on  the  parifh,    and  has 
5  been  folieited  for  his  vote.     Knows  one 
c  Lee ;  (a  perfon  afterwards  called  by  the 
e  counfel  for  the  fitting  members).     Is  a 

*  good  deal  older  than  Lee  \  above  four 
5  years. " 

COUNSEL  for  the  petitioners. 

trom  the  whole  of  the  evidence  fmce  the 
loth  year  of  Queen  Elizabeth,  it  appears, 
That,  by  the  word  "  commonalty"  then  in- 
troduced into  the  charters,  is  meant  the  in- 
habitants. That  in  the  charters  thofe  two 
expreffions  are  ufed  interchangeably.  That 
the  inhabitants  have  acled,  in  many  in- 
ftances,  under  the  defcription  of  commonalty. 
That  elections  and  returns  have  been  made 
by  the  mayor,  bailiffs,  burgeffes,  and  com-' 
monalty  down  to  the  year  1695.  There- 
fore, it  muft  be  underftood  that  the  /«- 
T  2  habitants 
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habitants  concurred  in  thofe  elections  and 
returns. 

Their  right,  therefore,  is  founded  on 
the  general  common  law  of  Parliament;  is 
unimpeached  by  any  original  charter,  or 
prefer iptive  ufage ;  is  fupported,  on  the 
contrary,  by  ufage  irrefiftibly  proved 
down  to  1695,  and  is  only  oppofed  by  an 
ufage  of  eighty  years.  But  no  charter, 
nor  ufage,  however  ancient,  if  within 
time  of  legal  memory,  can  divert  a  right  of 
eledion  clearly  proved  to  have  exifted  be- 
fore the  date  of  fuch  charter,  or  the  com- 
mencement of  fuch  uafge. 

The  fubftance  of  the  arguments  of  the 
counfel  for  the  fitting  members,  and  of  the 
new  evidence  which  they  produced,  was  as 
follows. 

The  common  law  right,  as  laid  down  in 
Glanville,  may  be  admitted,  as  founded  oa 
general,  political,  and  conftitutional  prin- 
ciples, which  is  the  manner  in  which  he 
flates  it.  But  it  cannot  be  fupported  as 
deduced  from  the  hiflory  of  Parliament. 
The  early  periods  of  reprefentation  are  too 

obfcure 
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obfcure  fully  to  authorize  any  general  fyf- 
tem.  The  right  of  election  in  Poole  does 
not  depend  on  any  of  the  charters  which 
have  been  produced.  It  is  prefcriptive. 
"  Burgcnfes"  and  <{  CommunitasS'  the 
words  employed  in  thofe  charters,  may  per- 
haps comprehend  all  the  inhabitants  infome 
boroughs,  but  certainly  there  are  many 
more  inftances  where  they  are  ufed  for  a 
limited  part  (i)  of  the  inhabitants.  The 
fenfe  in  which  they  are  to  be  taken,  in  this 
cafe,  muft  therefore  appear  from  fome 
arguments  or  evidence  independent  of  the 
charters.  It  muft  be  difcovered  by  the 
ufage  of  the  place. 

"  Communitas"  is  ill  tranflated  "  com- 
"  monalty"  Itfhould  be  tranflated  "  com- 
"  munity"  which  expreffion  never  fignifies 
all  the  inhabitants  of  a  place.  The  Latin 
term,  in  old  deeds,  for  commonalty  is  "  com- 
"  monalitas" 

It  appears  that,  in  many  of  the  charters 
which  have  been  read,  "  communitas"  is 
ufed  in. direct  contradiftinction  to  "  inha- 

(i)  Several  inftances  of  this  were  cited. 

T  3  bitants. 
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bitants"  If  it  is  argued,  that  in  thofe 
charters,  although  both  words  are  ufed, 
yet  they  mean  the  fame  thing,  is  it  not  as 
fair  to  fay,  that  although  in  the  corporate 
name  both  «'  burgenfes"  and  "  commumtas" 
are  employed,  yet  they,  mean  one  and  the 
fame  thing  ;  or  rather  that  "  communitasn 
is  a  general  cumulative  word,  compre- 
hending a  fort  of  recapitulation  of  the  fe- 
parate  integral  parts  fpecified  in  the  ante- 
cedent part  of  the  corporate  name  ? 

Indeed,  arguments  merely  drawn  from 
the  vague  and  inaccurate  expreffions.  of 
old  charters  have  very  little  folidity.  The 
tautology  of  thofe  inftruments  is  remark- 
able to  a  proverb.  And  it  would  be  in 
vain  to  look  for  legal  precifion  in  thofe  of 
a  vice-admiral  of  England,  in  the  reign  of 
Henry  the  Eighth,  or  of  Clarencieux  king 
at  arms,  in  the  time  of  Queen  Elizabeth. 

It  is  the  opinion  of  fome  great  lawyers, 
that  inhabitants  as  fuch  are  incapable  of 
being  corporators.  The  cafe  of  Dungan- 
non,  which  has  been  cited  by  the  counfel 
on  the  other  fide,  feems  to  fhow,  that 
they  cannot ;  for  the  charter  to  the  inhabi- 
tants 
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tants  of  Dungannon,  was  determined  to 
vbe  void,  by  the  opinion  of  all  the  other 
judges  againft  Lord  Hoba-rt,  (  1  2  Co.  Rep. 
p.  121).  And  they  held  that  -inhabitants 
have  riot  capacity  to  take  an  inheritance. 
{Hid.)  (E). 

The  agreement  for  obtaining  the  dia-r- 
ter  is  only  an  ad:  of  the  perfons  there  fpe- 
cified,  as  individuals^  not  as  corporators. 
The  exercife  of  the  right  of  common  by 
the  inhabitants  of  Poolehas  notbeen.proved. 

If  there  could  be  an  incorporation  of 
inhabitants  as  fuch,  and  if  the  inhabitants 
of  Poole  are  really  entitled  to  -certain  cor- 
porate rights  and  franchifes,  under  the 
•charters  which  have  been  given  in  evi- 
dence, it  does  not  therefore  follow,  that 
they  have  a  right  to  vote  for  members  of 
Parliament.  That  right,  in  this  borough, 
does  not,  (as  has  been  faid  already),  depend 
on  any  charters.  It  muft  be  discovered  by 
the  ufage. 

EVIDENCE. 

*  Twelve  returns  were  produced  in  the 
1  name  of  the  mayor,  bailiffs,  and  burgefTes 
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*  i.  12  Nov.  26  Eliz. 
4  2.  i  Car.  I. 

<  3.  3  Car.  I. 

'  4.  I  March  1 3  Car.  I. 
«  5.  23  Feb.  25  Car.  II. 

*  6.  3  March,  in  the  fame  year. 

<  7.  6  Feb.  31.  Car.  II. 

<  8.  18  Aug.  31  Car.  IJ. 
c  9.  28  Feb.  33  Car.  II. 

.'  10.  2  Will.  &Mar. 

*  .1 1.  4  Nov.  1 695.  In  the  fame  year  with, 

*  but  pofterior  to,  the  return  laft  produced 
4  by  the  couniel  for  the  petitioners. 

*  12.  10  Aug.  1698. 

4  To  all  thofe  returns,  as  well  as  to  thofe 
4  fmce  i  c  Eliz.  produced  on  the  part  of 
'the  petitioners,  after  the  fecond,  the 
'  common  feal  is  affixed. 

'  On  an  examination,  by  the  agents  on 
1  both  fides,  of  the  names  in  the  body  of 

*  the  return  of  i  8  Jac.  I.  (which  was  the 

*  fourth  produced  by  the  counfel  for  the 
'  petitioners)  it  appeared,  that  two  of  the 
4  perfons  there  named  were  not  to  be  found 
4  entered  as  burgeJJ'es,  in  the  corporation- 
4  books  of  that  time. 

'•  Two 
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*  Two  witnefles  were  called. 

*  William  Lee,  aged  87,  or  88,  fwore, 

*  that  he  had  often  heard  Shepheard  fay,  that 
'  he  was  but  three  or  four  years  older  than 
'  him.    But  he  had  firft  known  him  only 
'  about  fifty-one  years  ago,  long  after  they 

*  were  both  men.    He  faid  he  had  known 

*  Poole  feventy  years,  and  that  all  elections 
'  of  mayors,  fheriffs,  and  parliament-men, 
4  had  been,  during  that  time,  by  burgejjes. 

*  Mrs.  Greenway,  aged  feventy-nine,  re- 
«  members  the    election  in  1704,    when 
'  Mr.  Wefton  (her  uncle)  was  chofen.    He 

*  was  chofen  by  the  burgeffcs.    She  never 

*  heard  of  the    inhabitants  voting.      Her 

*  firft  hufband  was  a  burgefs.' 

COUNSEL  for  the  fitting  members. 

The  evidence  of  the  two  laft  witnefTes, 
who  never  heard  of  the  claim  of  the  inha~ 
bitants,  is  fufficient  to  overturn  the  tefli- 
mony  of  Shepheard,  if  indeed  any  truft 
could  be  put  in  what  he  has  faid,  after 
telling  the  Committee  that  he  voted  in 
1695,  although,  by  his  own  account,  he 

was 
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was  a  minor  at  that  time,  and  by  Lee's, 
not  above  thirteen  years  of  age. 

But  if  inhabitants  did  vote  in  1695,  as 
there  was  no  conteft,  and  therefore  no  en- 
quiry into  their  titles,  this  cannot  prove 
that  their  voting  as  fuch  was  allowed  on 
that  occafion.  There  is  a  return  of  that 
year,  fubfequent  to  that  produced  by  the 
counfel  for  the  petitioners,  in  the  name 
of  the  mayor  and  burgeffes  only,  and  the 
number  of  returns  in  the  name  of  mayor* 
bailiff's,  and -burgejfis,  which  have  been  read, 
from  the  reign  of  Queen  Elizabeth 
downwards,  through  the  courfe  of  the 
laft  century,  when  they  contended,  that 
they  uniformly  run  in  the  name  of  the 
mayor,  bailiffs,  burgefles,  and  commonalty, 
{hows,  that  in  thofe  where  the  word  "  com- 
monalty" is  ufed,  it  ought  to  be  inter- 
preted, to  be  nothing  elfe  but  a  cumula- 
tive name  of  the  foregoing  integral  mem- 
bers of  the  corporation. 

All  the  returns  are  fealed  with  the  com- 
feal,  and  there  is  no  inftance  of  a 

com- 
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common  feal  belonging  to  inhabitants  at 
large. 

In  1 68|-  the  inhabitants  claimed  the 
right  to  vote,  and  the  Houfe  then  difal- 
lowed  their  claim. 

There  is  no  appearance  of  their  having 
ever  attempted   it  before.    In  the  cafe  of 
1 66 1   there  is  not  a  word  faid  of  their 
pretended  right.      The  recorder   of  the 
town,  who  was  one  of  the   candidates, 
and  was  fupported  by  the  inhabitant  bur- 
gej/es,  would  farely  have  availed   himfelf 
of  the  votes  of  the  inhabitants   at  large, 
if  he  had  thought  there  was  any  pretext 
that  they  had  a  right   to  vote.     He  had 
then  been  recorder  twenty  years.   (&  This 
•was  proved  from  the  books.)  Therefore  we 
mull  fuppofe  that  during  that   time  the 
inhabitants  had  never  been  confidered   as 
entitled  to  vote,  and,   in  fact,   never  had 
voted.       This    carries    the   ufage    up   to 
1641,  (/.  e.  140  years  ago  ;)   and  this  be- 
ing  oppofed  by  nothing    but    uncertain 
argument  and  implication,  muft  be  con- 
fidered as  evidence  of  prefcriptive  ufage. 

The 
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The  fitting  members  might  reft  their' 
caufe  on  this  ground,  but  they  are  en- 
titled to  the  benefit  of  the  decifion  in 
168*,  which,  for  the  reafons  given  at 
the  opening  of  the  caufe,  ought  to  be 
confidered  as  a  determination  withiri  the 
meaning  of  the  ftatute. 

In  reply,  the  counfel  for  the  petitioners 
anfwered  the  arguments  which  had  been 
ufed  on  the  other  fide,  and  enlarged  upon 
-  and  enforced  thofe  formerly  employed  in 
favour  of  the  right  of  the  inhabitants,  at 
great  length. 

It  was  faid, 

If  "  community"  were  to  be  tranflated 
"  community"  that  word  would  compre- 
hend the  inhabitants,  as  well  as  common- 
alty. 

"  King  Edward  the  Fourth,  by  a  patent 
"  letter,  granted  to  the  burgeffes  and 
"  inhabitants  of  New -Wind  for,  that  they 
"  mould  be  a  body,  and  perpetual  corpo- 
"  rate  community.  Madox  Firma  Burgi, 
"  p.  28,  29." 

This    inftance,    among   many   others, - 
fhows  likewife  that  inhabitants  may  be  a 

cor- 
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corporation.  —  The     Cafe    of    Abingdon, 
23  May,    1660  (i)   is  a   determination  of 
the  Houfe   of  Commons  that   they  may. 
If  ibj  they  may  have  a  common  feal,  \vhkh 
is  only  a  badge   of  incorporation,  ancl  it 
is  mod  evident,   from  the  charter  of  Cla- 
rencieux,  in  the  reign  of  Queen  Elizabeth, 
that  the  common  feal  of  Poole  belongs  to 
the  inhabitants.     If  the  common  feal  be- 
longs to  them,  the  returns  produced  on 
the  part  of  the  fitting  members   are,   in 
law>   to  be   confide  red   as   a&s  in  which 
the  inhabitants   concurred,   as  much  as  if 
the  words  "inhabitants''  or  "  commonalty  '* 
had  been  ufed  in  thofe  returns. 

The  right  of  common,  herbage,  and 
turbary,  as  enjoyed  by  the  inhabitants  of 
Poole,  under  grants  to  burgejes,  has  been 
proved  in  a  manner  fufficient  to  fatisfy  any 
one  who  will  not  fhut  his  eyes  to  the 
truth.  "  Commonalty"  therefore,  in  the 
"  latter,  and  "  burgenfes"  in  the  more 
early  charters  and  returns  of  this  borough, 
are  proved  to  mean  "  inh 


(  j)  Vide  Supra,  Cafe  of  Pontefrad,  vol.  i.  p.  405, 
5. 

The 
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The  argument  built  on  the  fuppofed  id- 
accuracy  of  old  charters  would,  if  taken  in 
its  full  extent,  invalidate  thofe  charters 
entirely.  It  is  only  from  the  fair  con- 
ftruction  of  the  terms  and  defcriptions  in 
fuch  charters  that  we  can  difcover  the  per- 
fons  to  whom  the  grants,  contained  in 
them,  are  made ;  and  although  a  vice- 
admiral,  or  a  king  at  arms,  cannot,  ei- 
ther in  the  days  of  Henry  the  Eighth,  or 
Elizabeth,  be  fuppofed  to  have  been  able 
to  pen  a  legal  inftrument  with  precifion, 
no  more  than  they  probably  can  in  0111* 
own,  yet  we  muft  fuppofe  that,  where 
very  important  privileges  and  immunities 
were  in  queftion,  (as  in  the  charter  of 
Arthur  Plantagenet)  they  then  had,  as 
they  certainly  could  have,  the  affiftance  of 
very  able  lawyers,  in  drawing  the  inftru- 
ments  which  were  to  convey  or  confirm 
thofe  privileges. 

The  counfel  on  the  other  fide  have 
faid  that,  in  fome  of  the  charters,  thei 
words  "  commonalty*  and  "  inhabitants9 
are  both  ufed  and  diftinguifhed  from  each 
other  j  but,  if  there  are  a  few  paflages  in 

fome 
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fome  of  them  which  feem  to  favour  that 
affertion,  they  muft  be  afcribed  to  an  over 
anxiety  to  ufe  as  general  and  comprehen- 
five  terms  as  pofiible.  In  the  charter  of 
the  i  oth  of  Queen  Elizabeth  the  mayor, 
bailiff's  ^  burgeffes  and  commonalty  and  their 
fucceffors,  and  all  other  inhabitants  and 
burgeffes  of  Pool e  are  exempted  from  toll, 
paffage,  bridgage  (i),  &c.  It  may  as 
well  be  contended  that  "  other  burgeffef* 
implies  a  different  ciafs  of  men  from 
"  burge/fis"  in  the  firft  part  of  that  fen- 
tence,  as  that  "  inhabitants"  was  intended 
to  mean  fomething  different  from  "  cam- 
"  monalty" 

The  petition  of  175?,  in  the  name  of 
the  mayor,  bailiffs,  burgeffes,  and  com- 
monalty^  and  figned  by  feveral  inhabit- 
ants, (not  burgeffes),  and  the  mortgage 
of  the  market,  in  the  name'  alfo  of 
mayor,  bailiffs,  burgeffes  and  commonalty* 
and  in  which  the  inhabitants  muft  have 
concurred,  afford  arguments,  which  have 
not  been  attempted  to  be  anfwered,  that 

(i)  Supra,  p.  255. 

in 
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in  the  corporate  name  of  this  borough^ 
the  word  <c  commonalty''  comprehends 
"  inhabitants ." 

On  Wednefday,  the  29th  of  March, 
the  Committee,  by  their  Chairman,  in- 
formed the  Houfe,  that  they  had  deter- 
mined, 

That  the  two  fitting  members  were 
dulyelea(  i). 

(j)  Votes,  p.  454. 
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PAGE  249.  (A) 

CASE  of  Colchefter. 

"  28  March,  1628.  Report  made  from  theCom- 
"  mittee  of  privileges  by  Mr.  Hack  will.—- 

"  For  Colchefter  :  only  one  return  made  by  the 
"  bailiffs,  in  which  Sir  Tho.  Cheeke  and  Mr.  Al- 
"  ford  returned.  That  the  bailiffs,  aldermen,  and 
"  common  council,  confifting  of  42,  in  an  upper 
*«  room,  read  the  writ,  and  there  elected  Sir  Tho* 
"  mas  Cheeke,  and  Mr.  Alford  :  In  a  lower  room, 
*'  the  common  fort  of  burgeffes  in  general  elecled 
««  Sir  Tho.  Cheeke  and  Sir  Wm.  Mafham.— . 

*c  That  th6  bailiffs,  &c.  made  their  prefcription 
*<  by  ielecliori,  as  they  now  made  it.— - 

"  Againft  this  alledged,  that  till  Richard  the 
"  Firft  no  bailiffs ;  from  thence  till  Edward  the 
"  Fourth  no  common  council.  Then  16  appointed, 
<c  by  a  new  charter,  which,  by  the  conftitutions 
ic  fithence,  they  have  encreafed  to—- 
Upon this  the  prefcription  holden  infuffici- 
ent. — 

VOL,  II.  V  "  That 
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"  That  the  Committee  alfo  of  opinion,  that  the 
<e  election  of  Sir  Wm.Mafham  good  ;  and  Sir  Wil- 
"  liam  Mafham's  name  to  be  put  in  by  the  bat" 
"  K/(i)*  in#ead  of  Mr-  Alford. 

"  Upon  queflion,  Sir  Wm.  Mafham  duly  ele&ed  ; 
"  and  Sir  William  Mafham  his  name  to  be,  by  one 
*«  of  the  bailiffs  now  in  town  (i),  inferted  in  the 
"  indenture  of  return,  in  the  place  of  Mr.  Alford, 
"  Which  accordingly  prefently  done  at  the  board." 
"  Vol.  i.  p.  876.  col.  2,  877.  col.  i. 

CASE  of  Bofton_ 

"  8  May,  1688.  Mr.  Hackwill  reporteth  from 
«c  the  Committee  of  priviledges,  the  cafe  of  Bofton  ir* 
"  Lincolnefhyre.— —  Mr.  Bellingham  the  recorder, 
<c  and  Mr.  Okeley  chofen.  The  queftion  whether 
tc  a  felecl  number,  or  the  commonalty  were  to 
"  chufe.  Sir  A.  Irby  chofen  by  majority  of 
cc  voices  of  the  commonalty^  and  fourteen  of  the  fe- 
"  le£t  number  (2). 

«'«  Agreed  by  the  Committee,  that  the  election 
44  of  burgefles,  in  all  boroughs,  did,  of  common 
"  right,  belong  to  the  commoners  j  and  that  no- 
"  thing  could  take  it  from  them,  but  a  prefcription^ 
'*  -and  a  conftant  ujage  biyond  all  memory. 

14  i.  Upon  queftion,  the  right  of  election  for 
£t  burgefles,  to  ferve  in  Parliament,  for  Bofton,  reft- 

(1)  Vtdefupra.  Vol.  I.  p.  90,  &c.     Introduft.  Note  (W). 

(2)  In  the  printed  Journal  in  this  place  there  is  the  follow- 
ing note  at  the  bottom  of  the  page. 

In  the  margin  is  written  by  the  clerk,  "  Quare  the  report 
"  at  large  of  Mr.  Hackvill." 

"  eth 
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<e 'eth  in  the  commonalty,  and  not  in  the  mayor,  al» 
*'  dermen,  and  common  council. 

"  2.  Upon  queftion,  Mr.  Okeley  not  duly  eledt- 
<f  ed  or  returned. 

"  3.  That  Sir  An.  Irby  duly  elected,  and  ought 
**  to  have  been  returned. 

"  4.  That  the  mayor  of  Bofton  fhall  be  fent  for, 
"  to  put  out  Mr.  Okeley's  name,  and  put  in  Sir 
*'  A.  Irby's."  Vol.  i.  p.  893.  col.  2. 

Thefe  cafes  apply  exactly  to  fhow,  lhat  no  ufage 
V^ithin  time  of  memory  can  narrow  the  right  of 
election. 

P.  257.  (B) 

CASE  of  Bridport. 

*'  i2  April,  1628.  Mr.  Hackwill  reporteth  from 
"  the  Committee  for  privileges,  the  cafe  of  the 
««  borough  of  Bridport.—— 

"  The  queftion,  whether  the  commons,  or  only 
"  the  [two]  bailiffs,  and  13  capital  burgefies,  arc 
«'  electors  [there  ;  the]  laft  claiming  that  foie  power 
««  by  prefcription,**  this  proved  by  2  witnefles  fgr 
tc  40  years,  *  *  *  claimed  it,  but  were  denied.  A 
<c  certificate  of  difclaimer,  under  the  hands  of  80 
"  commoners,  offering  to  j.uftify  it  upon  oath  ;  and 
««  affirmed,  they  could  have  proved  it  by  40  com- 
"  moners  more.— — 

"  On  the  other  part,  records  produced  :  i°,  6° 
'*  Ed,  Vt.  Indenture  returned  the  election  to  be 
'*  per  ballivoSi  per  ajjenfum  cojr.muniiatis.  2°  &  3° 
<'  Phill.  &Mar.  election  returned  accordant.  ic£//z. 
*«  accordant.  i°  Jac.  accordant. — 

U  2  "  This 
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"  This  alfo  proved  by  two  witneffes  :  Above 
"  40  commoners  gave  voices,  1°  yac. 

"  Another,  that  about  60  years  ago  the  common- 
<c  ers  had  voice  ;  and  that  he  himfelf,  then  a  com- 
"  moner,  gave  voice. 

"  Affirmed  by  one  of  the  members  of  this  Houfe, 
<c  that  one  of  the  now  bailiffs  confefled  to  him,  the 
<£  commoners  had  voice.— 

tc  Replied  to  this,  that  the  addition  of  the  com- 
*c  monalty  ;  becaufe  that  the  name  of  the  corpora- 
"  tion  :  That  fo  they  make  their  leafes,  yet  the 
"  commoners  never  meddle.—- 

"  Exception  to  one  of  the  witnefles,  that  a  com- 
"  moner,  and  a  very  aged  man,  fcarce  could  hear 
"  or  be  heard  :  That  the  other  had  been  disfran- 
"  chifedj  and  therefore  fpake  out  of  fpleen,— 

"  Alledged  further,  that  i  yac.  the  commons 
"  called,  becaufe  they  were  to  contribute  to  Mr. 
"  Pitt's  wages. — 

"  Agreed  by  major  part  of  the  Committee,  that 
"  the  commoners  had  voices  in  the  election. 

"  Refolved  alfo  here,  no  good  election  ;  becaufe 
"  the  commons  having  right  of*  voice,  had  no 
"  warning  ;  as  they  ought  to  have  had. 

"  Upon  queftion,  the  commsnalty  in  general 
"  ought  to  have  voices  in  the  eleclion  of  the  bur- 
**  gefles  for  the  Parliament. 

"  Upon  queftion,  the  election  void,  in  refpeft 
'*  of  the  want  of  warning  to  the  commonalty.  A 
"  new  writ  for  a  new  election."  Journ,  vol.  i. 

p.  882.   COI,   I,  2. 

At 
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At  a  future  period  the  Houfe  refolved,  (2  March 
1762)  "  That  in  the  laft  determination  of  this 
*  *'  Houfe,  of  the  right  of  election  of  members  to 
"  ferve  in  Parliament  for  the  borough  of  Bridport, 
"  in  the  county  of  Dorfet,  made  the  i2th  day  of 
*'  April,  1628  ;  which  is  as  followeth  j  **  That  the 
*c  commonalty  in  general,  &c."  The  words 
"  commonalty  in  general,"  extend  only  to  inhabi- 
tants houjholders  paying  fcot  and  lot.  Journ.  vol. 
xxix.  p.  204.  col.  2.  p.  205.  col.  j. 

Thjs  explanation  of  the  word  "  commonalty  "  is 
exactly  that  which  the  counfel  for  the  petitioners 
contended  for  in  the  prefent  cafe. 

CASE  of  Warwick. 

<{  31  May,  1628.  Mr.  Hackwill  reporteth  from 
"  the  Committee  for  privileges,  &c.  the  cafe  of 
*c  Warwicke.— —  Queftion,  whether  the  election  to 
'*  be  made  by  the  mayor  and  common  council,  or 
"  by  the  commons  in  general  ( I ). 

"  That  a  petition  produced,  whereby  about  200 
*'  commoners  difclaim  to  have  any  right  of  ele?- 
*e  tion  j  but  that  refufed  to  be  accepted  by  th.e 
"  Committee,  becaufe,  if  but  one  commoner  ap- 
*'  pear  to  fue  for  his  right,  they  will  hear  him. 

"  Upon  queftion,  the  right  of  election,  for  the 
'*  town  of  Warwicke,  belongeth  to  tbe  commgnalty." 
Journ.  vol.  i.  p.  907.  col.  2. 

(i)  In  the  printed  Journal!  there  is  the  following  note  at 
the  bottom  of  the  page. 

«*  (a)  In  the  margin  is  written  by  the  clerkt  "  %t«rre  the  rc- 
"  port  of  Mr.  Hackwill. 

V  3  ^*  On 
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*'  On  a  future.occafion  the  Houfe  refolved,  (31 
"  Jan.  I72y,)  that  the  right  of  election  of  burgefles 
*c  to  ferve  in  Parliament  for  the  borough  of  War- 
"  wick,  is  in  fuch  perfons  only  who  pay  to  church 
"  and  poor  in  the  faid  borough."  Vol.  xx.  p. 
114.  col.  2. 

Here  too  by  this  fecond  refolution  it  appears, 
that  the  word  "  commonalty  "  in  the  firft  has  been 
underftood  to  mean  inhabitants.  There  were  feveral 
returns  produced  in  1723,  of  a  date  pofterior  to  the 
refolution  of  1628,  which  run  thus,  "  Burgenfes& 
inhabitantes  elegerunt-"  Journ.  ibid.  col.  i. 

P.  271.  (C).  The  entry  of  that  Cafe  is  as  fol- 
lows  :  16  May,  1661.  "  Serjeant  Charlton  re- 
"  ports  from  the  Committee  of  privileges  and  elec- 
"  tion,  touching  the  double  return  for  the  town  of 
"  Poole,  That  John  Morton,  Efq.  and  William 
"  Confhntine,  Efq.  are  returned  by  one  indenture  j 
"  and  John  Morton,  Efq.  and  Sir  John  Fitzjames 
*'  by  another  indenture  ;  and  all  by  the  chief  offi- 
"  cers ;  and  the  opinion  of  the  Committee,  that 
4t  both  Mr.  Conflantine  and  Sir  John  Fitzjames 
"  do  forbear  to  fit  in  this  Houfe,  till  the  merits  of 
ti  the  caufe  touching  their  elections  be  determined.' 
The  Houfe  ngreed  with  the  refolution  of  the  Com- 
mittee. Vol.  viii.  p.  251.  col.  2. 

44  15  June,  1661.  Serjeant  Charleton  made  re- 
"  port' from  the  faid  Committee,  touching  the  dif- 
"  ference  between  William  Conftantine,  Efq.  and 
*'  Sir  John  Fitzjames,  Knt.  -concerning  their  elec- 

'*  tions 
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<£  tions  for  the  town  of  Poole  in  the  county  of 
"  Dorfett  j  that  the  firft  queftion  before  them  was, 
tl  whether  the  out-burgefles  of  the  faid  town  of 
"  Poole  had  voices  as  well  as  the  in-burgefles  ;  and 
"  the  opinion  of  the  Committee,  that  the  out- 
"  burgefTes  had  equal  voices  in  the  elections  with 
"  the  in-burgefles  :  and  that  the  fecond  queftion 
"  being,  who  had  the  majority  of  voices,  it  ap- 
"  peared,  that  Sir  John  Fitzjames  had  much  more 
"  the  majority  of  voices,  and  was  duly  elected  on« 
"  of  the  burgefles  for  the  faid  town  of  Poole  j  and 
"  the  opinion  of  the  Committee,  that  the  faid 
<c  Sir  John  Fitzjames  was  duly  elected  one  of  the 
tl  burgefles  of  the  faid  town  of  Poole,  and  ought 
"  to  fit. 

<e  Refolved,  That  this  Houfe  agree  with  the  faid 
"  Committee,  that  Sir  John  Fitzjames  was  duly 
"  elected  one  of  the  burgefles  for  the  faid  town  of 
"  Poole,  and  ought  to -fit  in  this  Houfe."  Journ. 
fame  vol.  p.  272.  col.  i. 

P.  274.  (D).  The  gentleman  who  cited  that 
cafe,  and  was  counfel  in  it,  on  the  circuit,  has  fa- 
voured me  with  the  following  ftate  of  it.  It  was  a 
caufe  which  originated  in  the  Exchequer,  upon  a 
bill  brought  by  the  plaintiff  as  impropriator  of 
tithes  in  the  parifh  of  St.  Keavine,  in  Cornwall. 
The  court  directed  an  iflue,  which  was  tried  at  the 
fummer  aflizes  in  1774.}  before  Air.  Baron  Eyre. 
Several  fifhermen  being  called  on  the  part  of  tha 
defendant,  to  prove  the  manner  of  tithing  fifb,  their 
evidence  was  objected  to  by  the  counfel  for  the 
U  4  plaintiff, 
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plaintiff,  they  having  an  intereft  to  negative  the 
claim.  The  judge  over-ruled  the  objection,  upon 
the  ground  ftated  in  the  prefent  cafe.  The  coun- 
fel  for  the  plaintiff  then  objected  to  any  witnefles 
being  admitted  who  had  followed  the  occupation 
of  fifhermen  within  fix  years,  as  within  that  time 
they  were  liable  to  be  called  upon  to  pay  the  tithes, 
if  the  plaintiff  were  to  fucceed.  This  obje&ion 
was  allowed  by  the  judge,  who  ruled,  that  no  wit- 
nefles,  who  had  followed  the  occupation  of  fifher- 
men  within  fix  years  from  the  day  of  their  examina- 
tion, fhould  be  admitted. 

P.  279.  (E).  If  the  cafe  of  Dungannon,  as  re- 
ported in  the  i2th  part  of  Lord  Coke's  Reports,  p. 
121.  (which,  by  the  bye,  is  not  of  equal  authority 
with  the  other  parts  which  were  publiftied  by  him- 
Jelf,)  and  by  Lord  Hobart,  p.  15.  is  attentively 
confidered,  and  compared  with  what  Lord  Holt  is 
made  to  fay  in  the  cafe  of  Afliby  and  White,  both 
by  Lord  Raymond  (i)  and  Salkeld  (2),  it  will  ap- 
pear, that  both  thofe  cafes  are  in  favour  of  the 
capacity  of  the  inhabitants  of  a  place,  as  fuch,  to  be 
made  a  corporation.  Lord  Hobart  thought,  in  the 
cafe  of  Dungannon,  that  the  King  might  ordain 
(diftinguifliing  between  that  and  granting}  that  the 
inhabitants  of  any  place,  without  their  being  pre- 
vioufly  incorporated,  fhould  fend  members  to  Par- 
liament. This  was  the  point  on  which  all  the 
other  judges  differed  from  him,  according  to  Lord 

(;)  2  Lord  Raymond,  p.  951.  (a)  3  Salk.  p.  18. 

Coke's 
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Coke's  account  of  the  cafe ;  and  Lord  Holt,  in 
Afhby  and  White,  only  adopts  their  opinion  upon 
this  point.  Lord  Coke,  indeed,  goes  on  to  fay, 
that  it  was  fo  holden,  *'  Becaufe  inhabitants  have 
"  not  capacity  to  take  an  inheritance ;"  bur,  from 
the  context,  it  is  clear  that  this  muft  mean  "  /»- 
44  habitants  not  incorporated-"  and  it  is  not  faid, 
either  by  Coke  or  Holt,  that  inhabitants  may  not 
be  incorporated  j  nor  even,  that,  if  incorporated, 
they  could  npt  then,  as  a  corporate  body,  be  capa- 
ble of  a  grant  to  choofe  members  to  Parliament. 
The  cafe  of  Dungannon  was  Ihortly  this  :  The 
King  cqnftituted  the  town  of  Dungannon  to  be  a 
free  borough  by  a  charter,  in  which  was  the  follow- 
ing claufe  :  "  Et  ulterius  volumus  declaramus^  &  con- 
**:  jiltulmus  quod  inhabitantes.  villa  predicts  fint  unum 
*f  corpus  corporatunt)  per  nomen  preepofttl^  12  bur gen- 
"  fium,  &.  communltatls  Dungannon,  et  per  idem  no- 
'?  men  placitarepojjint^  &  quod  ipji prtedifti  prapofitus* 
"  tf  burgenfes,  &  fuccejfiresfui  babeant  poteftatem  ell' 
"  gcndl  duos  burgenfes  &c.  ad  Parliamentum,  &c." 
'*  The  doubt  (fays  Lord  Coke)  was,  whether  this 
<l  grant  of  election  of  burgefi.es  of  Parliament  was 
"  good,  for  becaufe  it  was  granted  but  to  parcel  of 
**  the  body,  fell,  to  the  provoft  and  burgefles,  and 
**  not  to  the  provoft,  burgefles,  and  commonalty." 
It  was  holden  that  the  grant  muft  be  to  the  whole 
body,  although  the  exercife  might  be  limited  to  a 
partial  number  of  that  body.  (Lord  Raym.  952.) 
This  (hews  that  the  legal  creation  of  the  whole 
fcpdy  was  not  queftioncd.  As  the  grant  was  to  a 

partial 
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partial  number  of  the  corporation,  it  was  confideretJ 
as  if  it  had  been  to  a  number  of  individuals;  and 
the  principle  of  the  determination  was,  that  a  con- 
gregate number  of  individuals,  though  called  prapo- 
fitus  &  burgenfes,  could  not  take  an  inheritance. 
To  illuftrate  this,  the  queftion  of  a  grant  to  in- 
habitants, as  fuch  a  congregate  number  of  individuals, 
was  introduced,  and,  according  to  that  principle, 
they  certainly  could  not  take  an  inheritance. 

How  far  the  right  to  fend  members  to  Parliament 
is  fuch  an  inheritance,  or  real  right,  (as  Holt  other- 
wife  exprefles  it,)  of  which  inhabitants  not  incor- 
porated are  incapable,  is  very  questionable.  Lord 
Holt,  in  Afhby  and  White,  lays  it  down,  that  the 
right  of  voting  in  a  borough,  when  that  right  is 
derived  from  prefcription,  is  a  real  right,  attached 
to  the  burgage  lands  ;  and  that,  flnce  the  time  of 
legal  memory,  the  King  cannot  grant  it  to  inhabit- 
ants in  general  not  incorporated.  But  experience 
{hows,  that  there  are  places  where  the  inhabitants 
have  acquired  that  right  within  time  of  memory, 
though  not  incorporated — Weftminfter  is  one. 
The  learned  Editor  of  the  new  Edition  of  Loid 
Coke's  Commentary  has  collected  a  great  deal  of 
very  curious  materials  relating  to  the  legal  hiftory, 
and  antiquities  of  that  city,  with  which  I  hope  he 
will,  fome  time  or  other,  oblige  the  public.  In 
his  manufcript,  part  of  which  I  have  perufed,  he 
demonftrates,  that  the  city  and  liberty  of  Weftmin-* 
Her  is  no^  and  never  was,  a  corporation  j  yet  the 

privilege 
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privilege  of  fending  members  to  Parliament  was  not 
enjoyed  by  Weftminfter  till  the  ift  of  Edward  the 
Sixth.  (See  Willes's  Not.  Parl.  vol.  i.  p.  7.  of  the 
Preface.)  The  other  part  of  Lord  Holt's  doftrine, 
viz.  That,  in  boroughs  fending  members  to  Par- 
Isament  by  prefcription,  the  right  of  voting  is  only 
in  thofe  poflefled  of  burgage  lands,  is  difcufled  in 
the  Cafe  of  Pontefraft,  fupra,  vol.  i. 
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THE 

CASE 

Of   the    BOROUGH   of 

SHAFTON,  otherwife  SHAFTESBURY, 

In  the  County  of  D  o  ft  s  E  T. 


The 


The  Committee  was  chofen  on  Tuefday,  the  28th   of 
March,  and  confifted  of  the  following  Gentlemen. 

Sir  George  Yonge,  Bart.  Chairman,     x  Honiton 
John  Peach  Hungerford,  Efq.  Leicefterfhire 

Henry  Watkin  Dafhwood,  Efq.  Wigtown,  &c. 

Sir  George  Robinfon,  Bart.  Northampton 

Abel  Smith,   Efq.  Aldbo.Yorkfh. 

James  Sutton,  jun.    Efq.  Devizes 

Sir  John  Duntze,   Bart.  g   Tiverton 

William  Drake,  jun.  Efq,  „   Agmondefliam 

Francis  Annefley,   Efq. 
Hon.  Geo.  Venables  Vernon, 
Afheton  Curzon,  Efq. 
Rowland  Holt,    Efq. 
Sir  Richard  Worfley,  Bart. 
NOMINEES. 
Of  the  Petitioner > 
JLord  Guernfey. 

Of  the  Sitting  Member, 
George  Clive,  Efq. 

PETITIONER. 
Hans  Wintrop  Mortimer,   Efq. 

Sitting  Members. 
Francis  Sykes,  Efq.      Thomas  Rumbold,  Efq. 

COUNSEL 

For   the  Petitioner. 

Mr.  Hardinge,          Mr.  Macdonald. 

For  the  Sitting  Members. 

Mr.  Wilfon,   Mr.  Arden  ;    and  Mr.  Potter    (in  Mr., 
Wiifon's  abfence.) 


\Reading 

'Glamorganfh. 

Clitheroe 

Suffolk 

Newport,Hants 
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THE 

C       A       S       E 

Of   the   BOROUGH    of 
SHAFTON,   otherwife   SHAFTESBURY. 

ON  Wednefday,  the  29th  of  March, 
the  Committee  being  met,  the  pe- 
tition was  read,  fetting  forth  ;  That  the 
two  fitting  members  by  themfelves,  and 
their  agents,  had  been  guilty  of  many 
grofs  and  notorious  acts  of  bribery,  and 
corruption,  whereby  many  of  the  voters 
were  influenced  to  give  their  votes  for 
them  ;  and  that  the  returning  officer  had 
admitted  .perfons  not  duly  qualified  to 
vote  for  the  fitting  members,  and  had  re- 
jected the  legal  votes  of  others,  who  had 
tendered  them  for  the  petitioner  (i). 

The   laft  determination  of  the    Houfe 
was  read,  and  is  as  follows  : 

(l)  Votes,  6  Dec.  1774,  p.  34,  35. 
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29  February,  169!,  Refolved,  «*  Thai 
"  the  right  of  election  of  burgefles  to 
"  ferve  in  Parliament  for  the  borough 
'«  of  Shaftfbury,  in  the  county  c?f  Dor- 
"  fet,  is  only  in  the  inhabitants  of  the 
<c  faid  borough,  paying  fcot  and  lot  (i)." 

Then  the  (landing  order  of  the  i6th 
of  January,  173 1,  was  read  (2). 

The  numbers  on  the  poll,  as  produced 
by  the  mayor,  were, 

For  Sykes,         -         *         284 
For  Rumbold,  248 

For  Mortimer,  122 

The  two  objects  of  the  counfel  for  the 
petitioner,  in  this  caufe,  were  to  prove, 

1.  That  the  fitting  members,  by  them- 
felves  or  their  agents,  had  been  guilty  of 
bribery,  fo  as  not  to  be  entitled  to  retain 
their  feats. 

2.  That  there  were  fo  many  of  the 
voters  for  the   fitting  members  affected 
by  bribery,  or  not  bona  fide  inhabitants, 
or  who  had   not  paid   fcot  and  lot,    that 

(1)  Journ.  vol.  ii.  p  479,  col.  I,  and  2. 

(2)  Suprtr,   vol.  i.  p.  99. 

hf 
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by  ftriking  them  off  th.^  poll,  a  majority 
muft  remain  in  favour  of  the  petitioner, 
and  he  be  entitled  to  be  declared  duly 
elected. 

The  counfel  for  the  fitting  members, 
befides  endeavouring  to  defeat  the  evi- 
dence   produced    on   the   two    foregoing 
heads,   attempted  to  mow,  that  Mortimer 
had  promifed  money  in  order  to  procure 
himfelf  to  be  elected,  and  that   he  was 
thereby  incapable  of  fitting,   even  if  he 
ihould  make  out  a  majority  of  good  votes. 
It  is  evident,   from  this  fhort  account 
of  the  general  complexion  of  the  caufe, 
that,   with  regard  to  each  candidate  and 
agent,  and  each  individual  voter  objected 
to,   a  diftinct  iflue  was  joined,  between 
the  parties,  viz.  with  regard  to  the  can- 
didates, "  guilty  of  bribery y  or  not  ;f|  with 
regard  to  the  fuppofed  agents,  "  agent,  or 
"  not ;"  and  alfo  "  guilty  of  bribery,  or 
"  not ;"  and  with  regard  to   the  voters, 
"  bribed,  or  not ;"   "  bonaf.de  inhabitant, 
'*  or  not :"  "  paying  foot  and  lot,  or  not" 
On  each  of  thefe  iflues,  the  Committee, 
in  the  capacity  of  a  jury,   were  to  find  a 
VOL.  II.  X  ver- 
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verdict ;  and,  upon  comparing  the  refult 
of  thofe  verdicts,  muft  have  formed  their 
ultimate  determination. 

There  were,  however,  feveral  points 
flarted  with  regard  to  the  meaning  and 
effects  of  the  law  concerning  bribery ; 
but  from  the  mariner  in  which  the  caufe 
was  conducted,  it  is  impoflible  to  difcover 
with  certainty,  by  the  event,  what  the 
opinion*  of  the  Committee  was  upon  thofe 
points.  The  c'ounfcl  indeed  formed  their 
conjectures,  but,  as  thofe  conjectures  can 
be  of  no  authority,  it  would  be  improper 
to  infert  them  here.  The  principal  que- 
ftions  on  the  fubject  of  bribery,  which 
were  argued  by  the  counfel  in  this  and 
the  other  caufes,  where  there  was  oc- 
cailon  to  go  into  that  fubject,  will  find  a 
place,  in  a  note  fubjoined  to  the  Cafe  of 
St.  Ives  (i). 

In  the  courfe  of  the  trial,  (which,  from 
the  time  of  the  appointment  of  the  Com- 
mittee, to  that  of  their  making  their  re- 
port to  the  Houfe,  lafted  four  weeks,) 

VMs /H/h?,  Cafe  of  St.  Ives,  note,(B). 

many 
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many  points  of  evidence  arofe,  and  were 
argued  by  the  counfel.  Some  of  them 
were  as  follows  : 

Money,  to  the  amount  of  feveral  thou- 
fand  pounds,  had  been  given  among  the 
voters,  in  fums  of  twenty  guineas  a  man. 
The  perfons  who  were  entrufted  with  the 
difburfementof  this  money,  and  who  were 
chiefly  the  magiflrates  of  the  town,  fell 
upon  a  very  fmgular  and  very  abfurd  con- 
trivance, in  hopes  of  being  able  thereby 
to  hide  through  \vhat  channel  it  was  con- 
veyed to  the  electors.  A  perfon,  con- 
cealed under  a  ludicrous  and  fantaflical 
difguife,  and  called  by  the  name  of 
Punch,  was  placed  in  a  fmall  apartment, 
and  through  a  hole  in  the  door,  delivered 
out  to  the  voters,  parcels  containing  the 
twenty  guineas ;  upon  which  they  were 
conducted  to  another  apartmenj:  in  the 
fame  houfe,  where  they  found  a  perfon 
called  Punch's  fecretary,  and  figned  notes 
for  the  value,  but  which  were  made  pay- 
able to  an  imaginary  character,  to  whom 
they  had  given  the  name  of  Glenbuckct. 
Two  of  the  witnefles,  called  by  the 
X  2  couri- 
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counfel  for  the  petitioner,  fwore  that  they 
had  feen  Punch  through  the  hole  in  the 
door,  and  that  they  knew  him  to  be  one 
Matthews,  an  alderman  of  Shaftefbury, 
and,  as  the  counfel  for  the  petitioner  had 
endeavoured  to  prove,  an  agent  for  the 
fitting  members. 

The  counfel  for  the  fitting  members 
propofed  to  call  Matthews  himfelf,  to 
prove  an  alibi. 

This  was  objected  to,  and  the  point 
being  argued, 

The  Committee  refolved, 

Not  to  admit  the  evidence. 

On  the  part  of  the  petitioner,  witnefles 
were  called  to  prove  declarations  of 
voters,  who  at  the  poll  had  taken  the  bri- 
bery oath,  that  they  had  received  Punch's 
money. 

This  was  objected  to  by  the  counfel  on 
the  other  fide.  They  faid, 

That  this  was  not  legal  evidence,  for 
that,  if  fuch  declarations  were  proved, 
ftill  they  could  not  be  confidered  as  proving 
the  receipt  of  the  money.  That  it  would 
be  unjuft  to  fuffer  what  a  man  had  faid 
in  convention,  and  without  an  oath,  to 

in* 
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invalidate  what  he  had  folemnly  fworn. 
That  in  the  two  Cafes  of  the  counties  of 
Hertford  and  Surrey,  where  there  was  a 
queftion  of  evidence  exactly  fimilar  to 
this,  the  Committee  of  elections  had  come 
to  the  following  refolution, 

1 6  January,  169*,  Refolved,  "  That 
"  it  is  the  opinion  of  this  Committee, 
"  that  evidence  ought  not  to  be  admitted 
"  to  difqualify  an  elector,  as  no  free- 
<{  holder,  who,  at  the  election,  fwore  him- 
«  felf  to  be  a  freeholder." 

And,  in  both  cafes,  the  Houfe  agreed 
to  the  refolution  of  the  Committee  (i). 

To  this  it  was  anfwered, 

That  thofe  cafes  proved  too  much,  for 
that,  if  the  doctrine  which  they  contain 
were  to  be  adopted,  it  would  be  in  an 
elector's  power,  by  committing  perjury, 
to  preclude  all  enquiry  into  the  legality 
of  his  vote  (A). 

The  evidence  was  admitted. 

The  Committee  alfo  determined,  in  this 
cafe,  as  had  been  done  in  that  of  Hindon, 

(i)  Journ.  vol.  xi.  p.  393.  col.  2.   394.  col.  i. 

X  3  That 
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That,  with  regard  to  fuppofecl  agents, 
evidence  fhould  be  firfl  produced  to  efta- 
blifh  the  agency,  before  the  bribery  by 
fuch  perfons  fhould  be  gone  into  ( i ). 

The  whole  of  the  evidence  may  be  feen 
in  the  report,  as  it  was  printed  for  the 
ufe  of  the  Houfe. 

On  Thurfday,  the  1 3th  of  April,  the 
houfe  adjourned  on  account  of  the  Eafter 
holidays,  till  Tuefday,  the  25th  of  the 
fame  month  (2),  but  the  Committee  conti- 
nued fitting,  according  to  the  provifions 
of  the  aft  of  Parliament  (3),  till  they 
agreed  on  their  report,  which  they  did  on 
Thurfday,  the  2oth  of  April,  the  counfel 
having  clofed  their  evidence  and  argu- 
ments on  the  Saturday  before. 

On  Tuefday,  the  25th  of  April,  being 
the  firft  day  on  which  the  Houfe  met  after 
the  holidays,  the  Committee,  by  their 
Chairman,  informed  the  Houfe,  that  they 
had  determined ; 

(1)  Videfupra^  Cafe  of  Hindon,  vol.  i.  p.  175. 

(2)  Votes,  p.  561. 

(3)  Vide  Introduction,   fed.  iii.   No.  32.    vol.  i. 

P:57- 

That 
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That  the  two  fitting  members  were  not 
duly  elected. 

And  that  Hans  Wintrop  Mortimer, 
Efquire,  the  petitioner,  was  duly  elected, 
and  ought  to  have  been  returned. 

And  the  names  of  the  two  fitting  mem- 
bers were  accordingly  rafed  out  of  the  re- 
turn, and  that  of  Mr.  Mortimer  infert- 
ed(i). 

"  Sir  George  Yonge  alfo  reported,  from 
<c  the  Committee,  that  they  had  come  to  fe- 
"  veral  refolutions,  which  they  had  directed 
"  him  to  report  to  the  Houfe;  and  he 
"  read  the  report  in  his  place,  and  after- 
<c  wards  delivered  it  in  at  the  table,  where 
<e  the  fame  was  read,  and  the  refolutions 
"  of  the  Committee  are  as  followeth, 

"  Refolved,  That  it  appears  to  this  Com- 
"  mittee,  that  there  was  the  moft  notori- 
"  ous  bribery,  and  corruption,  at  the  laft 
<c  election  of  members,  tofervein  this  pre- 
"  fent  Parliament,  for  the  borough  of  Shaf- 
a  ton,  otherwife  Shaftefbury,  in  the 
"  county  of  Dorfet. 

(i)   Votes,  p.  565,  566. 

X  4  '<  Re- 


312  CASE       XIX. 

"  Refolved,  That  it  is  the  opinion  of  this 
*'  Committee,  that  the  faid  bribery  and 
<f  corruption  require  the  moft  ferious  con- 
"  fideration  of  Parliament  (i). 

The  confideration  of  the  report  was  ad- 
journed till  Thurfday  the  4th  of  May,  and 
an  Order  made,  that  the  Speaker  fhould  not 
iffue  his  warrant  for  a  new  writ  (for  the 
vacant  feat)  till  after  that  day  (2). 

On  the  4th  of  May,  feveral  parts  of  the 
minutes  of  the  evidence  taken  before  the 
Committee  being  read,  both  the  refolu- 
tions  of  the  Committee  were  unanimoufly 
agreed  to  by  the  Houfe,  and  it  was  or- 
dered, that  the  Speaker  fhould  not  iffue 
his  warrant  for  a  new  writ,  until  the  Houfe 
had  proceeded  to  take  the  minutes  of  the 
examination  taken  before  tne  Committee 
into  further  confideration. 

Then  the  two  following  refolutions  were 
come  to, 

*  Refolved,  That  it  appears  to  this 
?'  Houfe,  that  it  is  too  late  to  proceed  to 
"  take  the  faid  minutes  into  further  con- 
"  fideration  in  this  feflion  of  Parliament, 

(i)  Votes,  p.  566,  (2)  Votes,  Ibid. 

Re- 
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Refolved   (unanimoufly)  "  That  it  will 
**  be  highly  expedient,  that  the  Houfe  do 
"  proceed,  to  take  the  fame  into  confide- 
M  ration,  as  early  as  pollible,  in  the  next 
'•*  fefiion  of  Parliament." 
And,  it  was  ordered, 
"  That  it  be  an  inftrudtion  to  the  gen- 
C£  tlemen,  who  are  appointed  to  prepare 
<c  and   bring   in  a   bill,    to   explain   and 
"  amend  an  ac~l,  made  in  the  icth  year  of 
*f  the  reign  of  his  prefentMajefty,  intituled, 
"  An  Act  to  enable  the  Speaker  of  the 
"  Houfe  of  Commons,  to  iffiie  his  war- 
*'  rants,  to  make  out  new  writs,  for  the 
4<  choice  of  members  to  ferve  in  Parlia- 
"  ment,  in  the  room  of  fuch    members 
f  as  (hall  die  during  the  recefs  of  Parlia- 
"  ment  ( i ),   "  that  they  do  make  provi- 
"  fion  in  the  faid  bill,  that  -no  writ  be  if- 
"  fued  for  the  borough  of  Shafton,  other- 
*'  wife  Shaftefbury,  in  the  county  of  Dor- 
(<  fet,    by   virtue  of  the  faid  acT:,  during 
"  jthe  next  recefs  of  Parliament  (2). 

(1)  Vide  fufira,  Introd.  vol.  i.  p.  8l. 

(2)  Votes,  p.  627,  628. 

That 


C    A    S    E    XIX. 

That  very  day  leave  had  been  given  to 
bring  in  fiich  a  bill  (i),  which  was  after- 
wards brought  in  and  pafled  into  an  a£t, 
(15  Geo.  III.  cap.  36)  (2),  and  it  is  thereby 
provided,  that,  if  a  vacancy  happen  for 
Shaftesbury  during  the  recefs,  (by  any 
of  the  events  in  the  cafe  of  which  the 
Speaker,  by  that  ftatute,  and  the  ftatute 
of  10  Geo.  III.  cap.  41.  is  authorized  and 
required  to  ifTue  a  warrant  for  a  new  writ,) 
the  Speaker  fhall  not  be  enabled  to  iflue  a 
new  writ  (B),  "  becaufe  that  might  tend  to 
**  defeat  thofe  meafures  which  it  may  be 
"  proper  to  take  in  confequence  of  the  faid 
"  notorious  bribery  and  corruption  (3).'* 
The  former  part  of  the  fame  fection  re- 
cites, "  That  it  has  appeared  to  the  Houfe 
"  of  Commons  that  there  was  the  moft 
tc  notorious  bribery  and  corruption  at  the 
*4  laft  election  for  Shaftesbury." 


(r)  Votes,  p.  624. 

(2}  Supra,  Introdudlion,  vol.  i. 


p.  8,1. 
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N       O      T       E     S 


* 

On    the    CASE     of 


SHAFTESBURY. 


pAGE  309,  (A).  There  is  a  determination  of  the 

Houfe  pofterior  in  time,  on  this  very  point  of 
evidence,  in  the  cafe  of  the  county  of  Bedford,  di- 
rectly contrary  to  the  refolution  'in  the  cafes  of 
Hertford  and  Surrey. 

(<  28  June,  1715.  A  motion  being  made,  and  the 
*«  queftion  being  put,  that  the  counfel  for  the  pe- 
«'  titioners  be  admitted  to  give  parole  evidence  as 
"to  a  perfon's  being  no  freeholder,  who  fwore 
"  himfelf  to  be  a  freeholder  at  the  time  of  the 
<<  eleftion  ;" 

c*  It  pafled  in  the  affirmative,  on  a  divifion,  98 
"  to  66."  Journ.  vol.  xviii.  p.  190.  col.  I. 

The  {landing  order  of  the  Houfe,  of  22  Nov. 
1717  (i).  by  which  it  is  declared  that  a  man's  qua- 
lification to  be  a  member  of  Parliament,  may  be 
difputed,  although  he  (hall  have  previously  fworn 
to  it,  is  alfo  in  direct  contradiction  to  the  princi- 

(i)  Vide  infra.  Cafe  of  Clackmannan. 


3i6  NOTES. 

pie  of  the  two  cafes  of  Hertford  and  Surrey  ;  fo 
that  tfcofe  cafes  cannot  have  any  weight,  although 
the  Sollicitor  jGeneral  was  chairman,  and  made  trje 
report,  in  the  cafe  of  Hertford.  Journ.  vol.  xi.  p. 

393-  co1-  *•  , 

P.  314,  (B)  A  Claufe  of  this  fort  was  not  neceflary 

with  regard  to  Hindon,  becaufe  the  ele&ion  for 
both  feats  having  been  declared  void,  no  vacancy 
could  happen  during  the  recefs. 
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THE 


E 


Of  the  BOROUGH    of 


HASLEMERE, 

In  the  County  of  SURREY. 


The  Committee   was  chofen  on  Friday,   the  31$  of 
March,  and.confifted  of  the  following  Gentlemen. 


Paule  Fielde,  Efq.  Chairman, 
John  Elwes,  Efq. 
Chriftopher  Griffith,  Efq. 
John  Morgan,  Efq. 
William  Nedham,  Efq. 
Hon.  James  Stuart. 
William  Philips*  Efq. 
Vifcount  Bulkeley, 
Sir  Adam  Fergufon,  Bart. 
Sir  George  Macartney,  1C.  B. 
Filmer  Hony\voodv  Efq. 
Sir  Henry  Hoghton,  Bart. 
Edward  Phelips,  Efq. 

NOMINEES, 

Of  the   Petitioners, 

Right  Hon  Thomas  Townfhend. 

Of  the  Sitting  Members, 
Robert  Henley  Ongley,  Efq. 


Hertford. 

Berkfhire, 

Berkfhire. 

Monmouthfh. 

Winchelfea. 

Bute  andCaith. 

Boroughbridge. 

Anglefea, 

Ayrfhire. 

Ayr,   &c. 

Steyning. 

Prefton. 

Somerfetfhire. 


Whitchurch. 


Bedford/hire. 
PETITIONERS. 

William  Burke,    Efq.  and  Henry  Kelly,  Efq. 
Certain  Inhabitants  Freeholders,    and   legal  Voters  of 
the  Borough  of  Haflemere, 

Sitting  Members. 
Thomas  More  Molyneux,  Efq.    Sir  Merrick  Burrell, 

Bart. 

COUNSEL 

For  the  Petitioners. 

Mr.  Cox,   Mr.  Alleyne,   and  (on  his  return  from  the 

circuit),  Mr.  Bearcroft. 
For  the  Sitting  Members. 
Mr.  Wilfon,  Mr.  Arden. 


3'9 

THE 

CASE 

Of  the  BOROUGH  of 

HASLEM     ERE. 

ON  Saturday,  the  ift  of  April,  the 
Committee  being  met,  the  two  peti- 
tions were  read. 

That  of  Mr.  Burke  and  Mr.  Kelly  al- 
ledged  in  general  terms  ;  That  the  two  fit- 
ting members  had  been  guilty  of  undue 
and  illegal  practices ;  That  votes  had  been 
admitted,  though  not  legal,  for  the  fit- 
ting members,  and  that  the  majority  of 
legal  votes  were  in  favour  of  the  pe- 
titioners (i). 

The  other  petition  ftated  fpecially  the 
right  of  eledion  in  Haflemere  as  deter- 
mined by  the  Houfe,  and  that  it  is  a  bo- 
rough by  prefcription,  and  alledged  ;  That 
of  late  years  the  pradtice  of  fplitting  and 

(i)  Votes,  Dec.  6.  p.  35. 

divkl- 
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dividing  freeholds,  within  the  faid  borough, 
for  election  purpofes,'  hath  prevailed  to  fo 
great  a  degree,  that,  if  the  fame  is  not  re- 
medied, and  effectually  prevented  fc'r  die 
future,  the  privileges  and  franchifes  of  the 
petitioners  will  be  deftroyed*  and  the  an- 
cient and  true  conftitution  of  the  faid  bo- 
rough totally  fubverted ;  arid  that  at  thd 
laft  eledion,  when  Mr.  Burke,  Mr.  Kelly, 
and  the  fitting  members,  were  candidates, 
great  innovations  were  made  on  the  an-^ 
cient  and  true  right  of  election  of  the  faid 
borough  ;  and  a  great  number  of  perfons 
admitted  to  vote  for  the  fitting  members, 
in  refped  of  freeholds  illegally  fplit  and 
divided  ;  and  feveral  perfons  who  were  not 
inhabitants  of  the  borough,  others  not 
freeholders,  others  whofe  pretended  free- 
holds were  parcel  of  the  wafte  ground  of 
the  faid  borough  and  manor,  others  whofe 
freeholds  do  not  lie  within  the  faid  bo- 
rough and  manor,  and  feveral  perfons  re- 
ceiving alms,  were  admitted  to  vote  for 
the  fitting  members,  contrary  to  the  right 
of  eledion ;  and  that  Mr.  Burke  and  Mr. 

Kelly 
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Kelly  had  the  majority  of  legal  votes,  and 
ought  to  have  been  returned  ( i ). 

The  laft  determination  of  the  right  of 
election,  in  Haflemere,  is  as  follows  : 

May  20,  1661.  Refolved,  "  That  the 
14  inhabitant  freeholders  there  (/'.  e.  in 
"  Haflemere)  have  only  voice  in  elec- 
"  tions  (2)  " 

This  was  explained  by  a  refolution  of 
the  Houfe  in  1755. 

24  April,  1755.  Refolved,  (<  That,  in 
"  the  laft  determination  of  the  Houfe,  of 
"  the  right  of  election  of  burgefles  to  ferve 
'*  in  Parliament  for  the  faid  borough  of 
"  Haflemere,  in  the  county  of  Surrey, 
"  made  the  zothday  of  May,  in  the  year 
"  1 65 1,  which  is  as  followeth,  viz.  That 
l<  the  inhabitant  freeholders  there  have  only 
tc  voice  in  eleftion  ;  by  the  word  "  free- 
"  holders"  is  meant  only  freeholders  of 
"  mefiuages,  lands,  or  tenements,  lying 
ft  within  the  borough  and  manor  of  Ha- 
"  flemere,  whether  the  fame  pay  rent  to 
"  the  lord  of  the  faid  borough  and  manor, 

(1)  Votes,  6  Dec.  1774.  p.  35,  36. 

(2)  Journ.  vol.  viii.  p.  255.  col.  i. 

VOL.  II.  Y  "  or 
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"  or  not,  exclufive  of  any  lands  or  tenc*- 
«c  mcnts  which  are  or  have  been  parcel  o£ 
"  the  wafte  ground  of  the  faid  borough 
"  and  manor,  or  any  meffuages  or  build- 
"  ings  which  are  or  fhall  be,  Handing  or 
"  being  thereon  (i).5' 

(£r  It  is  underilood  not  to  be  neceflary 
that  the  voters  fliould  occupy  the  freeholds 
for  which  they  vote.  It  is  enough  that 
they  live  in  Haflemere,  and  have  freeholds- 
there.) 

At  the  beginning  of  this  very  tedious 
caufe,  the  counfel  for  the  petitioners  were 
going  into  evidence,  tending  to  mew  that 
only  perions  paying,  or  who,  from  their 
tenure,  were  liable  to  pay,  a  rent  to  the 
lord,  have  a  right  to  vote.  It  is  eflential 
to  burgage  tenements  that  they  pay  a  rent 
to  the  lord,  fo  that  this  would  have  made 
Haikmere  a  burgage-tenure  borough.  The 
counfel  for  the  fitting  members  objected  to 
the  evidence,  as  contradicting  the  expla- 
natory refolution  of  1755* 

(i)  Tourn.vol.  xxvii.  p.  293,  col.  2. 

The 
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The  counfel  for  the  petitioners  con- 
tended, 

That  by  the  words  "  whether  the  fame 
*' pay  rent  to  the  lord  of  the  faid  borough 
"and  manor  or  not,"  was  only  meant 
"  whether  they def aft o  pay  or  not,"  but  that 
it  was  ftill  competent  to  them  to  mew,  by 
evidence,  that  none  can  vote,  but  thofe  who 
ought  by  the  nature  of  their  tenure  to  pay 
to  the  lord. 

On  the  other  fide  it  was  faid, 

That  the  words  of  the  refolution  mean 
"  perfons  bound  by  law  to  pay,"  for  that 
the  Houfe  muft  be  fuppofed  to  have  pre- 
fumcd  that  perfons  who  were  bound  to 
pay,  did  pay,  and  therefore  that  to  iay,v 
"  Whether  the  fame  pay,  or  ?iot"  was  the 
fame  thing  as  to  fay,  "  Whether  the  Jams 
"  are  holden  by  paying,  or  not"  or  "  Whether 
"  the  freeholders  are  bound to  pay ',  or  nof." 

The  Committee,  having  directed  the 
court  to  be  cleared,  after  deliberation  a- 
mong  themfelves, 

Refolvcd,  That  the  counfel  for  the  pe- 
titioners mould  not  be  admitted  to  produce 
evidence,  tending  to  mow  that  only  per- 
Y  2  fons 
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fons  paying,  or  liable  to  pay,  a  rent  to  the 

lord,  have  a  right  to  vote. 

The  numbers,  on  the  returning  officer's 

poll,  ftood  as  follows  : 

For  the  fitting  members     6 1 
For  the  petitioners  40 

Majority  2  r 

The  coimfel  for  the  petitioners  objected 
to  47  of  the  voters  for  the  fitting  mem- 
bers, on  feveral  different  grounds. 

I.  To  35,  as  voting  for  tenements  fplit 
within  the  meaning  of  the  ftatute  of  King 
William  (i). 

II.  6  As  claiming  their  right  from  free- 
holds without  the  manor. 

III.  i.  His  property  being    feafehold> 
and  part  of  the  wafte. 

IV.  2.  As  having  no  intereft  but  a  rent 
referved  on  a  term. 

V.  3.  As  not  having  freeholds. 

VI.  To  6  of  the  above  they  likewife  ob- 
jected the  receipt  of  a  charity  called  Smith's 

charity. 

(i)  7&8  Will, III. cap.  25.  §7. 

VII. 
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VII.  And  to  fome,  in  opening  their 
cafe,  bribery;  but  thislaft  objection  they 
thought  proper  afterwards  to  wave. 

From  this  ftate  of  their  objections,  and 
from  thofe  of  the  counfel  on  the  other 
fide  to  the  votes  of  the  petitioners,  which 
will  be  mentioned  afterwards,  it  will  ap- 
pear, that  the  caufe  divided  itfelf  into  a 
great  variety  of  feparate  queftions,  which, 
however,  were  not  feparately  argued  and 
decided,  as  had  been  practifed  in  fome  of 
the  foregoing  cafes.  Each  queftion  was 
accompanied  with  a  great  deal  of  compli- 
cated evidence,  both  parol  and  written, 
which  would  have  required  a  very  clofe 
attendance  in  order  to  collect  and  digeft 
it ;  and>  after  all,  the  labour  would  have 
been  as  fruitlefs,  as  difficult  and  irkfome, 
fmce  the  nature  of  the  caufe  was  fuch  as 
rendered  it  impoilible  to  deduce  from  the 
general  determination  of  the  Committee, 
their  opinion  on  the  particular  points.  I 
confefs,  therefore,  that  I  was  neither  able 
nor  very  defirous  to  obtain  a  complete  hif- 
tory  of  the  whole.  It  may  have  its  ufe, 
particularly  to  perfons  connected  with 
Y  3  this 
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this  borough,  to  ftale  the  general  points 
both  of  evidence  and  argument,  as  I  was 
able  to  gather  them,  from  the  opening  of 
the  counfel  on  each  fide,  and  from  the  in- 
formation with  which  they  have  fmce  fa- 
voured me. 

On  the  firfthead  of  objection,  the  coun-r 
fel  for  the  petitioners  contended, 

1.  That  all  freeholds  of  which  an  unity 
of  tenement  can  be  proved  till  1696,  when 
the  flatute  of  King  William  pafled  ( i ),  but 
which  have  fmce  been  divided,  are  to  be 
considered  as  fpHt  within  the  meaning  of 
that  flatute,  and  are  therefore  incapable  of 
carrying  legal  votes. 

2.  Or,    that   they   are,    at  leaft,  prlma 
facie,  to  be  prefumed  to  have  been   divi- 
ded for   election  pqrpofes,  and  the  votes 
to  be  holden  to  be  void,  the  onus  of  prov- 
ing the  contrary  falling  upon  the  voter. 

3.  Or,  that,  iron}  the  time  that  thofedi- 
vifions  pf  freeholds  can  be  proved  to  have 
Become  very  general   in  any  place,  they 

(i)  For  the  words  of  the  flatute,   vide  fifta,  vol.  i. 
p.  217.  Cafe  of  Downton. 


are 
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arc  to  be  confidered  as  within  the  opera- 
tion of  the  ftatute. 

Or,  prima  facie,  to  be  prefumed  to  be 
fo. 

S.  Or,  laftly,  (if  even  that  were  thought 
too  broad  a  proportion)  that  all  votes  for 
freeholds  divided  about  the  time  of  an  elec- 
tion are,  prima  facie,  to  be  taken  to  be 
within  the  meaning  of  the  ftatute,  and  that 
the  voter  muft  prove  the  divilion  to  have 
been  made  bond  fide^ .  and  not  to  ferve  the 
purpofe  of  the  election. 

They  cited  the  cafes  of  Whitchurch, 
and  of  Weymouth  and  Melcombc  Regis. 

In  the  former,  the  Houfe  came  to  the 
following  refolutiori,  which  is  the  laft  de- 
termination with  regard  to  the  right  of 
election  in  that  place. 

21  December,  170'$.  Refolved,  "That 
"  the  right  of  electing  burgeiles  to  ferve  in 
"  Parliament  for  the  borough  of  Whit- 
l'-  church,  in  the  county  of  Southampton, 
<r  is  in  the  freeholders  only  of  lands,  or 
"  tenements,  in  right  of  themfelves,  or 
"  their  wives,  not  fplit  fince  the  a<St  of  the 
¥4  "  fcventh 
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"  feventh  and  eighth  years  of  the  reign  of 
"King  William  ( i )." 

In  the  cafe  of  Weymouth  and  Mel- 
combe  Regis,  evidence  having  been  given 
that,  from  the  time  of  the  election  pre- 
vious to  that  which  was  then  controvert- 
ed, a  great  many  divifions  of  freeholds  ha4 
been  made,  the  Committee  came  to  a  re- 
foliation,  3  June,  1714, 

"  That  no  freeholders  of  the  borough  of 
"  Weymouth  and  Melcomb  Regis,  in  the 
"  county  of  Dorfet,  mac]e  fince  the  elec- 
"  tion  of  members  to  ferve  in  Parliament 
"  for  the  faid  borough,  in  April  1711,  un- 
"  lefs  claiming  by  devife  or  defcent,  hac} 
"  any  right  of  voting  in  the  lafteleclionof 
"  members  to  ferve  in  Parliament  for  the 
"  faid  borough  (2)." 

They  faid,  that,  on  the  foundation  of  this 
refolution,  the  Committee  decided  in  fa- 
vour of  the  petitioners,  which  decifion  hav- 
ing been  adopted  by  the  Houfe  (3),  proves, 
by  necefiary  implication,  that  the  Houfe 

(1)  Journ.  vol  xvi.  p.  52.  col.  I. 

(2)  Journ.  vol.  xvii.  p.  665.  col.  2. 

(3)  Journ.  fame  vol.  p.  667.  col.  2. 

alfo 
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alfo  adopted  the  previous  refolution.  The 
firft  of  thofe  cafes,  they  faid,  proved  their 
firft  general  pofition,  and  the  other  the  third. 

A  great  deal  o£  evidence  was  produced 
to  fhow,  that  the  35  votes  objected  to 
upon  the  ground  of  the  ftatute  of  King 
\Villiam,  came  within  one  or  other  of  their 
politions  with  regard  to  the  operation  of 
that  ftatute. 

The  fecond  head  of  objection,  which 
went  to  6  of  the  votes  for  the  fitting  mem- 
bers, depended  on  evidence  of  the  bounds 
of  the  manor,  and  whether  the  manor  is, 
or  is  not,  co-extenfive  with  the  borough. 

The  counfel  for  the  petitioners  endea- 
voured to  prove  that  they  are  not  co-exten- 
five ;  and  they  contended  that,  to  come 
within  the  defcription  of  the  refolution  of 
1755,  the  freehold  muft  lie  in  both,  the 
word  "  and"  in  that  refolution,  being  co- 
fu/afive,  and  not  disjun&rve. 

The  3d,  4th,  and  5th  heads  of  objection 
feem  to  have  been  clearly  fupported  by  the 
words  of  the  refolution  of  1755,  fo  that, 
with  regard  to  the  votes  impeached  under 
thofe  heads,  the  queflion  muft  have  been 

merely 
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merely  on  the  fad  of  the  property  having 
been  fuch  as  the  counfel  for  the  petitioners 
ftated  it  to  be. 

The  6th  head  of  objection  was  the  re- 
ceipt of  Smith's  charity. 

Mr.  Bray,  fteward  of  that  charity,  gave 
the  following  account  of  it. 

In  the  reign  of  Charles  the  Firft,  one 
Henry  Smith,  of  Silver- ftreet,  London, 
left  all  his  real  and  perfonal  eftates  to  truf- 
tees,  to  be  diftributed  from  time  to  time  to  a 
great  many  different  parimes,  particularly  to 
all  thofe  in  Surrey  but  three,  for  the  fetting 
of  the  poor  to  work,  for  the  binding  poor 
apprentices,  and  teaching  and  educating 
•poor  children.  The  rents  of  this  dona- 
tion at  prefent  amount  to  about  1600 
pounds  a  year.  In  moft  parifhes  entitled 
to  a  mare  of  them,  that  (hare  is  paid  to 
the  overfeers  of  the  poor,  and  it  is  under- 
ftood  by  the  truftees  that  they  are  to  dif-" 
tribute  it  to  fuch  poor  parifhioners  as  do 
not  receive  the  ordinary  parifh  relief.  Th£ 
overfeers  make  a  return  to  the  tru flees 
of  the  perfons  who  have  received  the 
charity. 

Upon 
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Upon  this  evidence,  the  counfel  for  the 
petitioners  contended, 

That  this  charity  was  in  the  nature  of 
alms,  or  parifh  relief,  being  fubftituted  in- 
flead  thereof,  to  thofe  who  are  objects  of 
parochial  afliftance,  and  diftributed  by  the 
fame  perfons.  That  this  diftinguifhed  it 
from  other  charities,  which,  in  different 
cafes,  had  been  determined  not  to  difqualify, 
and  that  though  alms  are  not  mentioned  in 
the  laft  determination  of  the  right  of  elec- 
tion of  Haflemere,  they  muft  be  confidered 
as  working  a  difqualification  by  the  com- 
mon law  of  Parliament.  That  although 
there  are  many  determinations  of  the  Houfe 
refpecting  particular  places,  where  the  dif- 
qualification by  alms  is  fpecially  mention- 
ed, we  cannot  from  thence  infer,  that, 
with  regard  to  others,  where  it  is  not  men- 
tioned, it  does  not  operate ;  for,  if  this 
were  fo,  it  would  certainly  have  been  faid 
in  fome  one  inflance,  in  direct  terms,  that 
perfons  receiving  alms  are  not  thereby  dif- 
qualified  ;  but  that  no  fuch  inftance  is  to  be 
found.  That  the  Houfe,  in  the  determina- 
tions where  alms  are  mentioned,  can  only 

be 
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be  confidered  to  have  meant  them  as  decla- 
ratory of  the  general  law,  for  that,  upon  an 
examination  of  many  of  the  cafes  where 
fuch  determinations  have  been  made,  it 
will  be  found,  that  they  were  not  formed 
on  any  evidence  of  a  peculiar  ufage  in  the 
place. 

«3*  The  witnefles  fwore,  that  they  had 
never  heard  that  the  receipt  of  Smith's 
charity  was  confidered,  in  the  borough,  as 
a  difqualification ;  and,  on  the  other  hand, 
they  did  not  remember  any  inftances  of 
perfons,  whom  they  knew  to  have  received 
it,  coming  to  poll. 

The  counfel  for  the  fitting  members  in- 
filled, on  the  firft  head, 

That  if  a  man,  at  this  day,  were  to  pur- 
chafe,  bonafide,  for  the  purpofe  of  habita- 
tion, or  any  other  lawful  ufe,  a  part  of  a 
larger  freehold  from  which  it  had  never 
before  been  divided,  it  would  carry  a  good 
vote  with  it,  in  this  borough.  That,  if  the 
counfel  for  the  petitioners  were  right,  to 
the  whole  extent  of  their  doclrine,  every 
conveyance  of  fuch  fmaller  freehold, 
which  had  never  been  a  feparate  eilate  be- 
fore 
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fore  1696,  would  be  void  ;  for,  by  the  fta- 
tute,  the  conveyances  themfelves,  which 
are  defcribed  in  it,  not  merely  the  votes, 
are  declared  to  be  void  ( i ). 

That,  till    the   ftatute  of  the   icth   of 
Queen  Anne,  cap.  23.  which  altered  the 
law,  in  this  refpecl:,  with  regard  to  free- 
holds in   counties,   the    ftatute  of  King 
William  extended   to    them ;    and    that, 
by  neceflary  inference  from  the  doctrine 
of  the  counfel  for  the  petitioners,  all  con- 
veyances of  fmaller  freeholds  carved  out  of 
larger,    whether  in  towns,   or    boroughs, 
(where  the  right  of  voting  is  in  freeholders) 
or  in  counties,  from  1 69 5  to  1711,  muft  be 
fuppofed  to  have  been  void.   That  the  law 
ftill  continues  fo  with  regard  to  boroughs ; 
fo  that  by  the  ftatute  of  William,    every 
proprietor  of  fuch  larger  freehold  in  a  bo- 
rough would  ftill  be  tied  up  from  felling 
part  of  his  eftate  without  the  whole. 

That  this  doctrine  drew  with  it  fuch 
monftrous  confequences,  that  it  could  not 
be  lerioufly  maintained.  That  it  feemed 

( i)  See  the  words  of  the  ftatute  cited  fupra,  in  the 
Cafe  of  Downton,  TO!,  i.  p.  217. 

to 
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to  have  been  taken  up,  upon  the  idea  thai 

this  was  a  burgage  tenure  borough,  where 

burgages,  being  indivifible  as  to  the  right 

of  voting   annexed   to    them,    cannot    be 

fplit  into   more  votes  than  they  originally 

bore. 

That  the  two  cafes  of  Whitchurch  and 
Weymouth,  and  the  propofitions  founded 
upon  them,   militate  againft  each  other ; 
for  that  the  latter  proves  that  the  princi- 
ple of  the  former  is  not  to  be  extended  to 
all  boroughs  ;    That,   with  regard  to  the 
firft,   there   is  none  of  the  evidence,    on 
which  the  determination  was  made,  ftated 
in  the  Journals  ;  That,  as  to  the  fecond,  it 
feems  from  the  whole  account  of  it  in  the 
Journals,   (in  which  account,  by  the  bye* 
there  are  a  great  many  inaccuracies),  that 
the    refolution    of    the    Committee    was 
formed  upon  the  ground  of  occafionality 
in  the   votes  which  had  been  made  fmce 
1711;  That  it  only  fays,  that  fuch  votes 
were  bad,    at  the  election  then  under  the 
confederation  of  the  Committee,   not  that 
every  new  vote  that  mould  ever  be  made 
after  1711  fhould  be  fo.    That,  befides,  al- 

thougri 
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though  the  general  determination  of  the 
Committee,  as  to  the  perfons  entitled  to 
fit,  was  agreed  to  by  the  Houfe,  we  are 
not,  therefore,  to  confider  the  previous  re- 
folution  as  a  refolution  of  the  Houfe ;  for 
that,  when  the  Houfe  adopts  any  fpecial 
refolution  of  a  Committee,  it  is  always 
.  Jpecially  agreed  to,  which  was  not  done  on 
that  occafion. 

That  even  the  more  moderate  part,  of 
what  the  counfel  for  the  petitioners  con- 
tended for,  could  not  be  admitted,  being 
contrary  to  the  eftablifhed  maxim,  that 
fraud  is  not  to  be  prefumed.  That,  at  the 
time  when  many  of  the  conveyances  in 
the  prefent  cafe  were  made,  triennial  Par- 
liaments were  in  ufe;  fothat  moft  convey- 
ances of  all  forts  muft,  at  that  period,  have 
been  made  near  the  time  of  an  eledion. 

That  it  was  now  too  late  to  object  to- 
freeholds  which  had  been  voted  for 
as  feparate  tenements  for  30,  40,  50, 
or  60  years.  (KJ-  This  was '  proved 
to  be  the  cafe  of  many  of  thofe  which 
had  been  objeded  to).  That,  if  they 
had  been  fraudulently  conveyed,  the  time 

to 
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to  object  to  them  was  when  the  tranfac- 
tion  was  recent,  and  could  have  been  en- 
quired into,  which  indeed  had  been  at- 
tempted in  1751,  againft  many  of  them, 
but  without  fuccefs  ( i )'. 

That  the  number  of  inhabitants  in 
Haflemere  had  encreafed  greatly  within 
this  century,  which  afforded  a  fair  pre- 
fumption,  that  the  tenements  had  been  di- 
vided, for  the  fair  purpofe  of  habitation. 
(  O*  They  gave  up  fomfc  of  their  votes  ob- 
jected to  on  this  firft  head.) 

On  the  fecond  head,  Th^y  contended 
that  the  borough  and  manor  are  eo- 
extenfive. 

One  piece  of  evidence,  to  prove  this, 
was,  That  in  the  court-rolls,  as  long 
as  there  was  a  court-baron  held  at 
Haflemere,  the  title  was  "  Eurgus  de  Ha* 
"Jlemere." 

This,  they  faid,  fhewed  that  the  bo- 
rough and  manor  are  the  fame;  for  that 
a  court-baron  can  only  belong  to  a  manor, 
and  therefore  the  title  "  Burgus''  could  not 
have  been  ufed  in  the  court-rolls  of  the 

(i)  $u*re. 

manor 
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manor,  if  the  borough  had  been  fomething 
different  from  the  manor. 

They  contended,  on  the  fixth  head  of 
objection,  that,  Smith's  charity  is  not 
alms ;  for  that  by  that  word  the  Houfe 
means  only  parifh  relief.  That  in  the 
cafe  of  Cirencefter  in  1690,  the  Committee 
of  elections  having  refolved  that  a  charity 
called  bye -money,  exactly  analagous  to 
that  in  queftion,  being  diftributed  by  the 
parifh  officers,  and  given  to  fuch  as  do  not 
receive  parifh  relief,  difqualified,  the  Houfe 
dtfagreed\\\  That  even  parifh  relief  is 
not  a  general  difqualincation,  for  that 
there  is  no  inftance  where  the  Houfe,  in 
determining  the  right  of  election  in  any 
particular  place,  has  exprefsfy  mentioned 
any  general  difqualification,  or  faid,  for  in* 
fiance,  infants,  women,  peers,  have  no 
right  to  vote. 

The  counfel  for  the  fitting  members 
then  proceeded  to  their  objections  to  the 
voters  for  the  petitioners  ;  which  were  as 
follows  : 

(i)  Journ.  vol.  k.  p.  461.  col.  I,  ?.. 

VOL,  II.  Z  i.  IV 


338  CASE     XX. 

i.  To  fome,  as  having  voted  for  tene- 
ments fplit  for  election  purpofes,  within; 
the  meaning  of  the  ftatute  of  King  Wil- 
liam. 

2.  To   others,     as   having   voted    un- 
der     fraudulent      conveyances,     having 
never  been  in  pofleffion,  and  not  having 
any  beneficial  intereft  in   their  fuppofed 
eftates. 

t3>  Thefe  two  objections  went  to  about 
24  votes. 

3.  To    i.   as   having  received  parifh 
relief,  (if  the  Committe  fhould  think  that 
a  difqualification.) 

4.  Their  laft  objection  went  to  all  the 
other  votes  for  the  petitioners,  and  to  fome 
of  thofe  objected  to  under  the  firft  head. 
The  facts  on  which  it  was  founded  were 
thefe : 

The  late  Mr.  Webb,  Sollicitor  to  the 
Treafury,  by  his  laft  will,  bearing  date  the 
6th  of  February,  1770,  devifed  his  eftates, 
real  and  perfonal,  to  his  wife,  and  her 
heirs,  executors,  and  afligns,  but  fubject 
to  the  payment  of  his  debts  ;  which  were 

con- 
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confiderable,  particularly  to   the   Crown. 
He  died  foon  after. 

On  the  6th  and  ^th  of  Auguft,  J77N 
by  indentures  of  leafe  and  releafe,  be- 
tween Mr.  Webb's  widow  of  the  one 
part,  Edward  Beaver  of  the  other,  and 
Dr.  Halifax  and  Richard  Blyke  of  the 
third  part,  after  reciting  that  a  marriage 
was  intended  between  Mrs.  Webb  and 
Mr.  Beaver,  Mrs.  Webb  conveyed  part 
of  the  real  and  perfonal  eftates,  to  which 
me  was  entitled  under  the  will  of  her 
late  hufband,  to  Halifax  and  Blyke,  and 
their  heirs,  and  affigns,  in  truft,  to  pay 
out  of  the  rents  and  produce  of  the  real, 
and  the  produce  of  the  perfonal  eftate,  all 
the  debts  of  the  teftator,  and  al  fo  fix 
thoufand  pounds  to  her  intended  huf- 
band, and,  from  and  after  •  the  payment 
of  the  debts  and  the  fix  thoufand 
pounds,  upon  truft  to  convey  to  fuch  ufes, 
as  me  ( notwithftanding  her  coverture ) 
fhould  appoint,  by  a  deed  -or  will,  and, 
if  fhe  mould  die  without  making  fuch  ap- 
pointment, to  the  ufe  of  her  heirs,  executors, 
and  affigns.  The  marriage  took  place. 

£  2  On 
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On  the  5th  and  6th  of  May,  1774, 
Halifax  and  Blyke,  in  confideration  of 
ten  Shillings,  bargained  and  fold,  to  Bea- 
ver and  his  affigns,  all  the  meffuages, 
lands,  and  tenements,  lying  within  the 
borough  and  manor  of  Haflemere,  for  life. 

Mr.  Beaver,  by  fubfequent  deeds,  but 
previous  to  the  election,  conveyed  to  the 
different  voters  objeded  to,  freehold  te- 
nements, for  which  a  nominal  confider- 
ation in  money  (fpecified  in  the  convey- 
ances) was  paid. 

From  the  whole  of  the  circumftances 
juft  ftated,  the  counfel  for  the  fitting  mem- 
bers argued, 

That  the  conveyances  by  Beaver  mud 
be  confidered  as  colourable  and  fraudu- 
lent, and  that  the  Committee  muft  fet  afide 
the  votes  given  in  confequence  of  them. 
That  the  conveyance,  by  Halifax  and 
Blyke  to  Beaver,  was  contrary  to,  and  a 
breach  of,  the  truft  to  them.  That  if 
the  eftate  which  they  had  granted  was 
good,  in  law,  yet,  certainly,  Beaver  only 
took  the  bare  legal  eftate,  fubjed  to  the 

trufts« 
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trufls,  of  which  he  had  notice  by  being 
a  party  to  the  firft  deed,  and  that  he  could 
not,  therefore,  convey  any  beneficial  inte- 
rcfl  to  the  voters. 

The  counfel  on  the  other  fide,  in  their 
reply,-  faid,  on  this  head, 

That,  by  the  conveyance  of  May,  1 774, 
Beaver  clearly  took  a  legal  eftate  of  free- 
hold, and  that  the  voters,  in  like  manner, 
by  his  conveyances  to  them,  took  legal 
eftates,  and  acquired  bonaf.de  freeholds  in 
their  tenements  ;  and,  therefore,  that  the 
right  of  voting,  annexed  to  thofe  freehold 
tenements,  vefted  in  them. — That  trie 
Committee  had  no  jurifdiclion  fimilar  to 
that  of  a  court  of  equity,  to  inveftigate 
the  trufts  to  which  the  eftates  of  the  free- 
holders might  be  fubjecl:. 

On  Wednefday,  the  I2th  of  April, 
the  Chairman  of  the  Committee  acquainted 
the  Houfe,  that  the  Committee  had  re- 
ceived an  application  from  the  petitioners, 
and  fitting  members,  to  defire  that  the 
Committee  would  move  the  Houfe,  for 
leave  to  adjourn  during  the  recefs  at  Eafter, 
as,  fuqh  an  adjournment  would  be  of  great 

Z  3 
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convenience  to  the  parties,  in  the  further 
hearing  of  the  merits  of  the  caufe,  and 
that  the  Committee  were  defirous  of  ad- 
journing for  fome  days  during  the  recefs, 
and  had,  therefore,  directed  him  to  move 
the  Houfe,  that  the  faid  Committee  might 
have  leave  to  adjourn  till  Friday,  the 
28th  of  April. 

-On  this,  the  Houfe  was  moved  that  the 
aft  of  the  loth  of  George  the  Third, 
cap.  16,  {hould  be  read,  which  being  ac- 
cordingly done,  it  was  ordered  <c  That 
«£  the  faid  Committee  have  leave  to  ad- 
"  journ  till  the  28th  of  April  (i)." 

Qn  Tuefday,  the  9th  of  May,  the  Com- 
mittee, by  their  Chairman,  informed  the 
Houfe,  that  they  had  determined, 

That  the  two  fitting  members  were 
duly  eleded  (2). 

(i)  Votes,  p.  542,  543.         (2)  Votes,  p.  653. 
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£T  The  day  appointed  for  choofing  this  Committee 
was  Tuefday,  the  4th  of  April  (i) ;  but  the  Houfe  not 
being  complete,  according  to  the  provifions  of  the  fta- 
tute  (2),  they  were  obliged  to  adjourn  to  the  day  follow- 
ing  (3),  although  very  important  bufinefs  was  to  have 
come  on,  after  the  ballot. 

On  Wednefday,  the  5th  of  April,  the  Committee  was 
chofen,  and  confuted  of  the  following  Gentlemen. 


Frederick  Montagu,  Efij.  Chairman. 

Sir  George  Saville,  Bart. 

Hon.  John  V*ugban» 

Charles  Goring,  Efq. 

kord  John  Cavendilh, 

Thomas  Halfey,  Efq 

William  Chafin  Grove,  Efq-. 

Richard  Benyon,  Efq. 

Hon.  Booth  Grey, 

James  Grenville,  jun.  Efq. 

Thomas  George  Skipwith,  Efq. 

Richard  Wiibraham  Beetle,  Efq. 

Edward  Bacon,  Efq. 

NOMINEES* 
Of  the  Petitioner, 
William  Adam,  Efq. 

Of -the  Sitting  Member  y 
Lord  Adam  Gordon. 


Higham  Ferrers 
Yorkfhire       V 
Berwick 
Shoreham 
York 

Hertfordfhire 
Weymouth,&c. 
Peterborough 
.Leicefter 
^Buckingham 
Warwkkfhire 
Chefter 
Norwich 


Gatton 


Kincardinefhfre 


PETITIONER. 
James  Francis    Erfkine,  Efq. 

Sitting  Member. 
Ralph  Abercromby,  jun.  Efq. 

COUNSEL 

For  the  Petitioner. 

Mr.  Maddox,  Mr.  Crofbie. 

For  the  Sitting  Member. 
Mr.  Rae,  Mr.  Macdonald. 

(t)  Votes,  27  March,,  p.  438. 

(a)  yidefupra,  Introd.'  feft.  3.  No.  u.  p.  49,  50. 

(3)  Votes,  4  April,  p.  485. 
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Of   the    COUNTY    of 

CLACKMANNAN. 

ON  Thurfday,  the  6th  of  April,  the 
Committee  being  met,  the  petition 
was  read,  fetting  forth  ;  That  the  fitting 
member  was  abfolutely  difqualified  and  in- 
eligible ;  That  the  petitioner  had  a  majority 
of  legal  votes  ;  And,  that  the  return  of  the 
fitting  member  was  brought  about  by  va- 
rious illegal  and  unwarrantable  ads,  and 
proceedings  (i). 

The  counfel  for  the  petitioner  infifted, 
That,  as  the  qualification  of  the  fitting 
member  was  exprefsly  objected  to  in  the 
petition,  he  ought  to  have  given  in  a  par- 
ticular of  his  eftate  to  the  clerk  of  the 
Houfe,  within  15  days  after  the  petition 

(i)  Votes,  7  Dec.  1774.  p.  42. 

was 
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was  read,  according  to  the  following  {land- 
ing order : 

22  November,  1717.  "  The  perfon 
"  whofe  qualification  is  exprefsly  objected 
"  to  in  any  petition  relating  to  his  election 
"  {hall,  within  fifteen  days  after  the  peti- 
*<  tion  read,  give  to  the  clerk  of  the  Houfe 
<{  of  Commons  a  paper,  figned  by  him- 
*'  felf,  containing  a  rental,  or  particular, 
"of  the  lands,  tenements,  and  heredita- 
"  ments,  whereby  he  makes  out  his  qua- 
«'  lification  ;  of  which  any  perfon  con- 
<c  cerned  may  have  a  copy  (2)." 

That  there  is  another  {landing  order  (the 
4th)  of  the  fame  date,  in  the  following 
words: 

"  If  any  fitting  member  {hall  think  fit 
"  to  queftion  the  qualification  of  a  peti- 
«;  tioner,  he  fhall,  within  fifteen  days  after 
"  the  petition  read,  leave  notice  thereof  in 
"  writing,  with  the  clerk  of  the  Houfe  of 
"  Commons,  and  the  petitioner  {hall,  in 
"  fuch  cafe,  within  fifteen  days  after  fuch 
*'  notice,  leave  with  the  faid  clerk  of  the 
"  Houfe  the  like  account,  being  in  writ- 

(i)  Journ.vol,  xviii.p.  629.  col.  i. 

"ing, 
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'*  ing,  of  his  qualification,  as  is  required 
"  from  a  fitting  member  (i)." 

That  in  the  cafe  of  Minehead,  27  Feb. 
1728,  one  of  the  petitioners  having  neg- 
lected to  comply  with  this  laft  mentioned 
order,  the  Houfe  ordered  the  Committee 
of  elections  not  to  proceed  upon  that  part 
of  the  petition  which  concerned  him  (2) 
(A).  That,  as  the  one  Handing  order  is 
equally  binding  with  the  other,  they  were 
perhaps  entitled  to  infift,  by  analogy  to 
that  cafe,  that  the  fitting  member  in  the 
prefent  inftance,  was  to  be  prefumed  to  be 
difqualified.  But  they  faid  they  waved 
any  advantage  of  that  fort,  and  only  de- 
fired,  that  the  particular  of  the  eftate  by 
which  he  claimed  his  qualification,  {hould 
now  be  produced  to  the  Committee. 

The  counfel  for  the  fitting  member  an- 
fwered,  that,  in  the  firft  place,  the  general 
words  in  the  petition  "  abfolutely  difqualified 
and  ineligible*  were  not  fufficiently  explicit 
to  fhow  that  the  objection  intended  to  be 
made,  was  to  the  fitting  member's  eftate, 

(1)  Journ.  vol.  xviii.  p.  629.  col.  I. 

(2)  Journ,  vol.  xxi,  p.  66.  col.  2. 

which 
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which,  however,  was  the  only  fort  of 
qualification  meant  by  the  (landing  order  ; 
that,  for  aught  the  fitting  member  could 
learn  from  the  petition,  the  difqualifica- 
tion  meant  might  be  fomething  elfe,  as 
the  holding  a  difabling  office,  &c.  That 
the  agent  for  the  fitting  member  having 
ferved  a  written  notice  on  the  petitioner's 
agent,  on  the  ?2d  of  March,  to  know  the 
particular  grounds  on  which  the  petitioner 
intended  to  proceed,  no  anfwer  in  writ- 
ing had  been  obtained.  (  &  This  was 
proved). 

And,  in  the  fecond  place,  they  contend- 
ed, that  qualifications  for  Scotland  were 
not  within  the  meaning  of  the  ftanding 
order  of  171 7,  as  was  evident  from  com- 
paring all  the  four  refolutions  of  that  date 
together,  which  by  a  fifth,  extending  to 
them  all,  are  made  Handing  orders.  That 
from  this  circumftance  it  was  plain,  that 
they  were  all  meant  to  apply  to  the  fame 
fubject.  That  the  firft  clearly  only  extend- 
ed to  England,  becaufe  it  refers  to  the 
qualification- oath  taken  at  the  election  for 
lingliih  members  of  Parliament  under  the 
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ftatute  of  the  gth  of  Queen  Anne  (i).  It 
is  in  the  following  words  : 

Refolved,  "  That,  notwithstanding 
"  the  oath  taken  by  any  candidate,  at, 
"  or  after,  any  election,  his  qualifica- 
"  cation  may  afterwards  be  examined 
"  into." 

That  confequently,  the  other  three,  in 
like  manner,  only  refpected  England. 

As  to  the  requifition  now  made,  of 
producing  the  particular  of  the  fitting 
member's  eftate  to  the  Committee,  they 
faid,  that,  in  order  to  anfwer  it,  it  would 
be  neceflary  to  ftate  the  origin  and  nature 
of  qualifications  in  Scotland. 

Before  the  reign  of  James  the  Firft  of 
Scotland,  all  freeholders,  who  held  of  the 
King  in  chief,  were  entitled  to  fit  in  Par- 
liament, or  rather,  to  fpeak  according  to 
the  ideas  of  thofe  times,  they  were  bound 
to  attendance  there. 

By  a  ftatute  of  the  7th  Parliament  of 
that  Prince  (2),  anno  1427,  the  leffer 
barons  and  free  tenants  "were  permitted  to 

(0  Cap.  5.  (2)  Cap.  io«. 

fend 
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fend  two  or  more  commiffioners  from  eacli 
{hire,  to  reprefent  them.  Kinrofs  and 
Clackmannan,  being  very  fmall  fhires, 
were  only  to  fend  one  each.  When  a 
commiffioner  was  not  elected,  it  continued 
to  be  the  duty  of  the  lelfer  barons  and 
free  tenants  to  attend  in  perfon. 

Still  no  qualification,  farther  than  be- 
ing a  freeholder,  (that  is,  holding  of  the 
King  or  Prince  of  Scotland,  for  fuch  only 
are  called  fo,)  was  requifite  either  in  the 
electors  or  elected. 

In  1587,  in  the  nth  Parliament  of 
James  the  Sixth  (i),  it  was  enacted,  that 
none  mould  have  voice  in  the  election  of 
commiffioners,  but  perfons  having  forty 
millings  a  year  in  land,  and  being  refi  - 
dent  within  the  mire.  But  nothing  was 
yet  exprefly  prefcribed  as  a  qualification 
heceflary  for  the  elected,  except  refidence. 

In  1661,  a  new  ftatute  pafled  on  this 
fubject  (2),  by  which  it  was  provided,  that 
befides  all  heritors  holding  a  forty  fhil- 
lings  land  in  capite,  all  heritors,  life-rent  - 

(1)  Cap.  1 14.. 'p.  629.00!.  i. 

(2)  ift,  Parl.  ofCar.  H.  cap.  35. 

er.s 
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ers,  and  wadfetters,  holding  of  the  King-, 
and  whofe  yearly  rent  amounted  to  ten 
chalders  ofvidual,  or  1000  pounds  (Scots;, 
all  fee -duties  deducted,  fhould  be  capa- 
ble of  voting,  and  of  being  chofcn. 

Twenty  years  afterwards,  the  qualifica- 
tion, which  is  required  by  law  at  this  day, 
was  eftablifhed  (i),  viz.  That  all  perfons- 
entitled  to  vote  mould  be  publicly  infeft 
in  lands,  or  the  fuperiority  of  lands  (B), 
holding  of  the  King  or  Prince,  of  forty 
millings  old  extent  (C),  or,  where  the  faid 
extent  appears  not,  in  lands  liable  for  the 
public  fupplies  for  400  1.  of  valued  rent 
diftindl  from  duties  (D).  Refidence  was- 
made  no  longer  necefTary. 

(O*  There  is  no  exprefs  provifion  in 
this  laft  flatute  with  regard  to  the  elected. 
But  it  follows  by  necefiary  inference  from 
the  tenor  of  it,  that  they  were  to  have  - 
the  fame  qualification  with  the  electors. 
By  the  ftatute  of  the  i6th  of  George 
II.  cap.  1 1.  §  10.  perfons  chofen  when  ab- 
ftnt  muft  fwear  to  their  having  fuch  qua- 
lification, before  they  take  their  feat. 

(l)  An.  1681.  3fJ  Farl.  of  Car.  II.  cap.  2. 
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It  was  enabled,  that,  on  a  certain  day 
(therein  fpecified),  all  thofe  in  every  county, 
qualified  as  above,  Ihould  meet  at  the  head 
borough  of  their  county,  and  make  up  a 
roll  containing  their  names,  and  the  ex- 
tent or  valuation  of  their  eftates ;  and  that 
every  year  afterwards,  they  fhould  meet, 
at  the  Michaelmas  head-court,  in  order  to 
revife  the  roll,  and  make  fuch  alterations 
in  it,  as  were  neceflary,  from  the  changes 
of  circumftances  which  might  have  oc- 
curred lince  their  laft  meeting  ( i ). 

The  fame  alterations  were  to  be  made, 
if  neceflary,  at  the  meeting  for  choofmg  a 
commiflioner  to  Parliament ;  and  if  any 
objections  were  taken  to  any  one's  being 
on  the  roll,  or  being  excluded  from  it,  ei- 
ther at  the  Michaelmas,  or  election- meet- 
ing,and  were  not  removed  to  the  fatisfaction 
of  the  objectors,  they  were  to  be  ftated  in 
an  inftrument,  for  the  purpofe  of  laying 
them  before  the  Parliament ;  or,  if  no 
Parliament  was  fitting,  a  particular  diet 
was  to  be  appointed,  by  the  meeting,  for 

(i)  3  Parl.Car.  II,  cap.  2. 

the 
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the  court  of  feifion  to  determine  Tumma- 
rily  upon  the  matter  (i). 

Thus  the  law  flood  with  regard  to  the 
manner  of  queftioning  the  qualification  of 
freeholders,  till  the  i6th  year  of  the  lat^ 
King,  when  a  ftatute  patted,  containing  a 
great  many  new  regulations,  concerning 
elections,  both  for  the  counties  and  bo- 
roughs of  Scotland. 

One  of  the  provifions  of  that  ftatute  was 
as  follows : 

"  If  any  perfon  fhall  be  inrolled,  whofe 
"  title   ihalf  be  thought    liable  to   objec- 
"  tion,    it  fhall   and  may  be   lawful  for 
"  any  freeholder   ftanding  upon   the  roll 
»c  (whether    fuch  freeholder    was  prefent 
"  at   the  meeting,    or   not)    who    appre- 
"  hends  that  fuch  perfon  had  not  a  right 
*'  to  be  inrolled,  to  apply   by   complaint 
44  to  the  court  of  feflion,   fo  as  fuch   ap- 
<c  plication   be  made  within  four  kakndar 
44  months  after   fuch  inrollment ;    and  the 
44  faid  court,  after  fenv  ice  of  fuch  complaint, 
"  on  thirty  days  notice,  [now  reduced  to  1 5 

(i)  3  Parl.  Car.  II.   cap.  2. 

VOL.  II.  A  a  "days, 
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*<  days,  by  1 4  Geo.  II I.  c.  3 1 .  §.  i .]  upon  the 
"  perfon  faid  to  be  wrongfully  admitted  to 
"  the  roll,  (hall,  fin  a  fummary  way,  pro- 
*'  ceed  to]  hear  and  determine  .[on  fuch 
.  "  complaint]  and  if  no  fuch  complaint  fhall 
"  be  exhibited  within  the  time  aforefaid, 
"  the  freeholder  inrolled  fhall  Hand  and 
*«  continue  upon  the  roll  until  an  alteration 
«*  of  his  circumftances  be  allowed  by  the 
"  freeholders  at  a  fubfequent  Michaelmas 
"  meeting,  or  meeting  for  election,  as  a 
<c  fufficient  caufe  for  ftriking,  or  leaving 
•'  him  out  of  the  roll  (i)." 

The  following  fads  were  proved,  or  ad- 
mitted. 

Mr.  Abercromby  has  flood  on  the  free- 
holders* roll  of.  Clackmannanfliire,  ever 
fince  the  Michaelmas  head-court  in  1759. 
At  the  meeting  for  the  laft  election,  the 
petitioner  objected  to  him,  on  the  ground 
of  an  alteration  of  circumftances  j  but  the 
objection  was  then  over-ruled.  Four 
months  had  elapfed  fince  that  time  before 
this  Committee  was  chofen,  and  no  com- 
plaint had  been  made,  to  the  court  of 
feffion. 

(i,  16  Geo.  II.  cap,  n  §.4. 

The 
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The  coimfel  for  the  fitting  member  ar- 
gued, That  now  all  the  qualification  necef- 
fary  to  be  produced  by  him  was  his  name 
on  the  roll ;  That  either  the  Houfe  of  Com- 
mons, fmce  the  i6th  of  George  the  Se- 
cond, had  no  jurifdiction  with  regard  to 
the  right  of  freeholders  to  ftand  on  the 
roll,  bccaufe  the  complaint  allowed  by  the 
ftatute  is  only  directed  to  be  made  to  the 
court  of  feilion,  or  that,  at  leaft,  they  are 
bound  by  the  limitation  in  the  ftatute;  and 
as  no  complaint  had  been  lodged,  within 
four  months  after  the  meeting  for  election,  it 
was  no  longer  competent  to  any  jurifdic- 
tion  whatever,  to  entertain  any  enquiry  on 
the  fubject.  That  the  limitation  was  efta- 
blifhed  to  quiet  men  in  the  pofTeflion  of 
their  rights,  and  to  put  a  flop  to  the  per- 
petual difputes,  which  elections  formerly 
ufed  to  occafion  in  Scotland.  That  this 
end  could  not  be  anfwered,  if  it  were 
confidered  as  not  extending  to  the  Houfe 
of  Commons.  That,  by  the  fame  fta- 
tute ( i ),  all  complaints  of  the  election  of 

ri;§.  24. 

A  a  2  annual 
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annual  magiftrates  in  Scotland  are  limited 
to  two  months  ;  and  that  although  there  is 
no  exprefs  limitation  as  to  common  law  ac- 
tions 'of  reduction   in  fuch  cafes,  yet  the 
Houfe  of  Lords  in  a  very  late  inftance,  had 
determined  that  the  limitation  did  extend 
to  them,  upon  the  ground  that  the  mean- 
ing of  the  legiflature  was  to  draw  a  line, 
beyond  which  litigation  fhould  not  be  car- 
ried, in  any  mode  or  form  (j).     That  the 
Houfe  of  Commons  has   recognized  the 
neceflity  of  fuch  limitations  by  adhering  fo 
flridly  to  thofe  which  it  has  eftablifhed  it- 
felf,   that  at  the  beginning  of  this  feflion 
a  petition  complaining  of  an  undue  elec- 
tion  having  been  delivered   to  the   clerk 
of  the  Houfe;  on  the  evening  of  the  laft 
day  of  the  fortnight  allowed  for  that  pur- 
pofe,  but  after  'the  Houfe  was   up^   they 
would  not  allow  it  to  be  prefented  the  next 
'day;  although  there  were  very  particular 
circumftances  attending  the  cafe,  which,  if 
it  had  ever  been  proper  to  break  through 

(i)  Cafe  of  Young  and  others  againft  Johnfon  and 
others. 

the 
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the  rule,  would  have  juftified  it  on  that  oc- 
cafion(i). 

On  the  part  of  the  petitioner,  it  was 
contended, 

That  the  jurifdiction  of  the  Houfe  of 
Commons  could  not  be  taken  away  by  the 
act  of  George  the  Second,  it  being  an  efta- 
blimed  maxim  of  law,  that  a  new  jurif- 
diction  given  to  any  court  cannot,  by  im- 
plication, take  away  the  jurifdiction,  which 
a  fuperior  court  poflefled  before  in  the 
fame  cafes ;  That  the  petition  to  the  Houfe 
of  Commons  had  been  prefented  within  the 
time  limited  by  the  ftatute,  if  that  limita- 
tion mould  be  thought  to  extend  to  their 
concurrent  jurifdiction  ;  And  that,  if  the 
petition  was  prefented  in  time,  it  furely 
could  not  be  neceflary,  that  a  complaint 
ihould  alfo  be  lodged  withl  the  court  of 
feffion,  in  order  to  enable  the  Committee 
to  proceed  in  the  caufe. 

That,  on  the  contrary,  it  feemed  more 
confident  with  the  privileges  of  the  Houfe, 
to  apply  directly  to  them,  when  fitting, 

(i)  Vide  fupra,  vol.  i.  Introduft.  Note  (O)  p.  84, 
85. 

A  a  3  and 
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and  more  agreeable  to  the  fpirit  of  the  a& 
of  1681  ;  for  that,  according  to  that  act,  no 
complaint  could  be  made  to  the  court  of 
feflion  except  in  the  recefs  of  Parliament. 
The  Committee,  after  deliberation  a- 
mong  themfelves,  informed  the  counfel, 
that  they  were  of  opinion, 

That  they  were  bound  by  the  ftatute  of 
the  1 6th  of  George  the  Third;  that  the 
inrollment  of  the  fitting  member,  under  all 
the  circumftances  of  the  cafe,  was  a  fuffi- 
cient  anfwer  to  the  petitioner's  demand  of 
his  qualification  ;  and  that  no  other  evi- 
dence fhould  be  called  on  the  head  of  his 
qualification  (E). 

The  Committee  having  decided  this 
point,  the  petitioner  informed  them,  that 
he  would  not  give  them  any  farther  trou- 
ble ;  and,  on  Friday,  the  7th  of  April, 
the  Committee,  by  their  Chairman,  in- 
formed the  Houfe,  that  they  had  deter- 
mined, 

That  the  fitting  member  was  duly 
eleaed(i). 

(i)  Votes,  p.  504. 

NOTES 
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NOTES 

ON     THE     CASE      OF 

CLACKMANNAN. 

DACE  347  (A).  Before  the  {landing  orders  of 
1717,  there  was  a  refolution  of  the  Houfe  of  23 
March,  17-)-*,  nearly  to  the  fame  purpofe  with  the 
fourth  of  thofe  orders  ;  and  in  the  cafe  of  Honiton, 
3  May,  1715,  the  petitioner  not  having  given  in 
his  qualification  after  a  requifition  of  the  fitting 
member,  the  Committee  of  elections  was  difcharged 
from  proceeding  on  his  petition.  Journ.  vol.  xviii. 
p.  7J.  col.  1,2. 

P.  351  (B).  A  fuperiority  is  the  bare  feignory 
of  land,  independent  of  the  ufufru&uary  intereft, 
or  beneficial  property  in  that  land.  Afuperior,  who 
has  not  the  beneficial  property,  is  the  mefne  lord, 
between  the  King  and  the  terre-tenant,  or  actual 
proprietor.  The  rent-fervice,  or  quit-rent,  accru- 
ing to  the  fuperior,  is  a  mere  trifle,  and  is,  I  be- 
lieve, feldom  required  of  the  landholder.  As  a  fu- 
periority of  a  forty-fhilling  land,  or  of  land  of 
four  hundred  pounds  valued  rent,  without  any  fub- 
ftantial  property  in  fuch  land,  entitles  a  man  to 
yote,  a  perfon  who  has  a  large  eftate,  by  dividing 
A  a  4  it 
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it  into  fuperiorities  of  that  fort,  and  granting  them 
for  life  amonp;  his  friends,  may  make  as  many  votes 
as  the  number  of  forty- jfhilling  lands,  or  the 
amount  of  the  valued  rent  of  the  whole,  will  bear  j 
and  this  practice  has  become  fo  common  in  Scot- 
land, that,  in  moft  counties,  two  or  three  pro- 
prietors, (generally  Peers),  are,  in  effect,  the  electors 
of  the  reprefentative  in  the  Houfe  of  Commons  A 
plan  for  altering  this  part  of  the  law  of  Scotland  is 
now/in  agitation. 

P.  351  (C.)     The    old  extent  is    a  valuation  of 
the  lands  in  Scotland,  fuppofed  to  have  been  made 
in  the  reign   of  Alexander  the  Third,  in  order  to 
afcertain    the   proportion    the   different  proprietors 
were  to  pay,  of  a  fubfidy  raifed  for  his  daughter's 
portion,  on  her  marriage  with  the  King  of  Norway. 
When  a  man  can  fhew   that  his  lands  were  com- 
puted at  forty  {hillings  in  this  old  valuation,    he  is 
entitled  to  be  put  on  the  roll,  whether  they  amount 
to  four  hundred  pounds  valued  rent,  or  not.  But  as, 
by  the  ftatute  of  the  i6th  of  George  the  Second, 
cap.  1 1.  §  8.  no  other  evidence  of  old  extent  can  be 
admitted,  but  a  retour  of  the  land  prior  to  the  i6th 
of  September,    1681,    the   moft   general   and  eafieft 
method  of  making  out  a  qualification  is  by  what  is 
called  the  valued  rent.— A   retour  is  a  verdid  of  a 
fort  of  jury,  who  are  appointed  to  enquire  into  an 
heir's  title  to  fucceed  to  the  eftate  of  his  anceftor. 

Ibid.  (D)  The  valued  rent  is  a  valuation  of 
the  lands  in  the  different  counties  in  Scotland, 
made  in  the  time  of  the  Commonwealth,  and 

adopted 
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adopted  after  the  Reftoration.  See  the  nature  of 
this,  and  of  tfie  old  extent,  explained  at  large  in 
Mr.  Wight's  book  on  the  law  of  Scotch  elections, 
from  page  149  to  page  193.  By  the  i6th  of 
George  the  Second,  cap.  n.  §  19.  two  hun- 
dred pounds  of  valued  rent  is  a  fufficient  qualifica- 
tion in  the  (hire  of  Sutherland. 

P-  35**  (F-)-    The  counfel  for  the  refpective  par- 
ties in  this  caufe  feemed  fo  little  aware  of  the  ground 
which  their  opponents  meant  to  take,  and  this  pro- 
duced fuch  a  want  of  precifion  in  the  arguments, 
that  it  is  not  furprifing   that  the  opinion   of  the 
Committee,    confidered   as  a  legal  decifion,   {hould 
not  have  given  entire  fatisfaction  even  to  many  per- 
fons  unconneded  with  the  parties,  which  certainly 
jvas  the  cafe.     When  the   Committee  firft   with- 
drew, (for  they  fat  in  the  court  of  Chancery,  and 
retired   to   deliberate    into   the   inner  chamber  be- 
longing to  that   court),   the  counfel    for  the  peti- 
tioner   thought  they    were    only  gone    to   decide, 
whether   the  fitting  member  {hould    be   obliged  to 
produce  the  particular  of  his  qualification,    or  ther 
fhould  be  put  to  fhew  that  the  circumftances  of  his 
eftate  had    undergone  an   alteration   fince  his  firft 
enrollment.     Finding   that  the  Committee  had  re- 
folved,  that  no  evidence  on  that  fubjecl  fhould  be 
gone  into,  they  confidered  this   as  a  furprize  upon 
them  j  and  a  fort  of  converfatioaenfued,  about  the 
effecl:  of  the  limitation  in  the  ftatute,  which  they 
had  Icarcely  fpoken  to  before.     On  this,  the  Com- 
mittee 


362  NOTES. 

mittee  withdrew  again  ;  but  on  their  return,  de- 
clared that  they  adhered  to  their  former  opinion. 

When,  in  that  opinion,  they  faid,  that  they 
thought  themfelves  bound  by  theftatute  of  George 
the  Second,  they  could  not  mean,  that  fmce  that 
ftatute,  the  Houfe  of  Commous  can  in  no  cafe  en- 
quire into  a  perfon's  right  to  be  on  the  freeholder's 
roll.  The  principle  cannot  be  controverted,  that 
an  affirmative  ftatute,  giving  a  jurifdi&ion  in  cer- 
tain cafes  to  a  court  which  had  it  not  before,  does  not 
take  away  the  old  jurifdidlion  of  another  court  ir» 
thofe  cafes. 

Neither  could  the  Committe  mean,  that  they 
were  fo  bound  by  the  ftatute,  that  they  could  not 
entertain  a  complaint  of  a  perfon's  being  on  the 
roll,  unlefs  fuch  complaint  were  made  to  the  Houfe 
(by  petition)  within  four  months.  That  propofi- 
tion  did  not  apply  to  the  cafe  before  them,  as 
the  petition  had  been  prefented  within  lefs  than  two 
months  of  the  meeting  for  the  election  ;  and  while 
the  order  for  prefenting  petitions  within  a  fortnight 
after  the  date  of  the  order,  or  of  the  delivering  of 
the  return  to  the  clerk  of  the  crown,  is  continued 
at  the  beginning  of  every  fefllon  (i),  the  complaiht 
to  the  Houfe,  if  made  at  all,  muft,  ex  necejjitate,  be 
made  before  the  four  months  expire. 

The  Committee,  therefore  meant,  that  they  could 
not  enquire  into  the  right  of  a  perfon  to  be  on  the 
roll,  although  a  complaint  were  made  to  the  Houfe 


within 


NOTES.  363 

within  the   four  months,  unlefs  a  complaint  were 
alfo  made  to  the  court   of  feffion  within  that  time. 
But  Fiirely,  as  the  jurifdi<5tion  of  the  Houfe  is  con- 
current with,   not  appellant  from,  that  of  the  court 
of   feffion,    there  can  be    no  neceflary  dependency 
or  connexion  between  a  complaint  to  the  one,  and 
to  the  other.     Obferve  the   confequence  of  fuch  a 
do£trine.     We  will  fuppofe  the  Parliament  to  meet 
for   the  difpatch  of  builnefs,   (when   the   common, 
order  for  prefenting    petitions    within  a  fortnight, 
is  always  raade)   a   month    after   the   election.     If 
the  day  for  hearing  a  petition,  the  ground  of  which 
is  a  complaint  of  a  perfon's  {landing  improperly  on 
the  freeholder's  roll,  happen  to  be  fixed  at  any  time 
within  four  months  of  the  election,  (fuppofe  with- 
in fix  weeks^  you  will,  in  fuch  cafe,  be  precluded 
from  proceeding  on  your  petition,  unlefs  you  make 
your  complaint  to  the  court  of  feffion  in   lefs  than 
fix  weeks,  although  the  ft?.tute  pofitively  gives  you 
four  months  time  for  that  purpofe. 

OCJ"  The  fourth  fection  of  the  ftatute  of  George 
the  Second,  on  which  this  caafe  was  decided,  is  very 
inaccurately  penned  (l). 

I.  It  makes  no  direct  provifion  for  a  cafe  like  the 
prefent,  where  the  objection  has  been  firfl  made  at 
ihe  meeting  of  freebdit:rs,  and  over-ruled  by  them,  with 
regard  to  an  application  to  the  court  of  feffion  ; 
and  accordingly  it  has  been  made  a  queftion,  whe- 
ther a  complaint  to  the  court  of  feflion  be  com- 

(i)  Vide fupra,  p.  353,  354. 

petent 


364  NOTES. 

petent  in  fuch  cafe.  But  it  has  been  determined 
that  it  is,  1 1  Feb.  1768  j  Sir  John  Gordon  againft 
William  Pulteney,  Efq.  and  in  the  cafe  of  Sir 
George  Suttie.  Wight,  p.  122. 

2.  There  are  no  exprefs  words  giving  leave  to 
complain  at  all  to  the  court  offejfion>  ( after  a  man 
has  once  been  admitted  on  the  roll,  and  has  ftood 
there  for  the  neceffary  time  not  objected  to,  or  ob- 
jected to,  without  fuccefs),  upon  an  objection  taken 
on  account  of  a  fubfequent  change  of  circumftances. 
The  meaning  of  the  legiflature  certainly  was,  that 
fuch  complaint  fhould,  in  that  cafe,  be  competent ; 
and  that  it  fhould  only  be  fo  within  four  months 
after  the  firft  Michaelmas  or  election-meeting  fub- 
fequent to  the  alteration  of  circumftances  j  and  fo 
it  feems  to  have  been  underftood  by  the  court  of 
feffion.  Vide  Wight,  p.  268. 
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Of  the  COUNTY    of 


LAN        E       R      K, 


In    SCOTLAND. 


The   Committee  was  cnoferi  on  Friday,  the  ych'   of 
April,  and  confifted  of  the  following  Gentlemen, 


Lord  John  Cavendifh,  Chairman. 

Thomas  Frankland  Efq. 

Sir  Roger  Moftyn,    Bart. 

Charles  Penruddocke,  Efq. 

Edward  Southwell,  Efq. 

Sir  Thomas  Claveringi  Barfe. 

Marquis  of  Granby, 

John  Orde,  Efq. 

Lord  Mountftuartj 

John  Scudamore,  Efq. 

John  Mayor,  Efq. 

Sir  Simeon  Stuart,  Bart. 

Vifcount  Lifburne, 

NOMINEES; 
Of  the  Petitioner, 
Lord  Advocate  of  Scotland, 
Of  the  Sitting  Member, 
Sollicitor  General  of  Scotland. 


York. 
Thirfk. 

Flintfhire. 
Wiltshire. 
Gloucefterfh; 
Durham  county 
Cambridge  Uri; 
Midhurft. 
iBoffiney. 
Hereford. 
Abingdon. 
Hampfhire. 
Cardiganshire, 


Peeblesfhire. 


'Edinburghfh; 


PETITIONER. 
Daniel  Campbell,   Efq. 

Sitting  Member* 
Andrew  Stuart,    Efq. 

COUNSEL 
For  the  Petitioner. 
Mr.  Macdonald,  Mr. 

For  the  Sitting  Member. 
Mr.  Maddox,  Mr.  Hardinge. 
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THE 

€        A        S        E 

Of  the  COUNTY  of 

L        A        N        E        R        K. 

ON  Saturday,  the  8th  of  April,  the 
Committee  being  met,  the  petition 
was  read,  the  allegations  of  which  were  ; 

That  Mr.  Stuart,  at  the  time  of  the 
election  was  ineligible;  and 

That  the  petitioner  had  the  majority  of 
legal  votes,  and  was  duly  elected  (i). 

The  counfel  for  the  petitioner  opened 
the  caufe  by  dating  that  Mr.  Stuart,  at  the 
time  of  the  election,  held  the  office  of 
joint  King's  remembrancer  in  the  court  of 
Exchequer  in  Scotland,  which  they  faid  was 
an  office  of  profit  under  the  Crown,  created 
or  erected  fince  the  25th  of  October,  1705, 
and,  therefore,  difqualified  the  holder  of 

(i)  Votes,  7  Dec.  1774,  p.  42. 

it 
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it  from  being  elected  a  member  of  the 
Houfe  of  Commons,  in  confequence  of  the 
provifions  of  the  ftatute  of  the  6th  of 
Queen  Anne,  cap.  7.  fed.  25  (i). 

The  counfel  for  Mr.  Stuart  denied  that 
the  office  of  King's  remembrancer  was 
within  the  meaning  of  that  ftatute,  but, 
at  the  fame  time,  alledged,  that  Mr.  Stu- 
art did  not  hold  the  office  at  the  time  of 
his  election. 

Upon  this,  on  the  part  of  the  petitioner, 
a  copy  (which  was  admitted  to  be  authen- 
tic) of  the  King's  commiffion,  under  the 
union  feal,  bearing  date  the  25th  of  Janu- 
ary, 177 1 ,  and  granting  to  Mr.  Stuart,  and 
Patrick  Warrender,  Efq.  and  to  the  fur- 
•vivor,  the  joint  office  of  King's  Remem- 
brancer, for  life,  was  produced  ;  and  this 
being  prima  facie  evidence  that  Mr.  Stuart 
was  poflefled  of  the  office,  his  counfel 
were  put  upon  proving,  that,  fince  the 
date  of  the  commiffion,  and  before  the 
election,  he  had  diverted  himfelf  of  it. 

(i)  See  the  Cafe  of  North  Berwick,  &c.  infra,  for 
the  words  of  the  ftatute. 

To 
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To  {how  this  ( i ),  they  called  Mr.  Cooper, 
fecretary  to  the  treafury,  Mr.  Sollicitor 
General,  and  Mr.  Henry  Drummond, 
banker. 

Mr.  Cooper  faid,  That,  on  the  25th  of 
Odlober,  1774,  or  the  day  before,  the  Sol- 
licitor General  told  him,  he  had  received 
from  Mr.  Stuart,  a  paper,  importing,  to 
be  a  refignation  of  his  office,  and  that  he 
had  defired  him  to  deliver  it  to  him  (Mr. 
Cooper),  to  Mr.  Robinfon  the  other  fecre- 
tary, or  to  the  firft  Lord  of  the  treafury. 
That  he  received  this  paper  on  the  afth 
of  October,  either  inclofed  in  a  blank  co- 
ver, or  with  a  mere  letter  of  tranfmiflion, 
lie,  did  not  recollect  which.  That,  when 
he  received  it,  he  endorfed  it  thus.  "  Re- 
"  ceived  Odober  25th,  G.  C."  That,  on 
the  fame  day,  or  the  day  following,  he 
informed  Lord  North  of  it,  who  deli  red 
him  to  keep  it ;  and  that  it  had  been  in 

(i)  It  was  agreed  by  the  connfel  and  the  Com- 
mittee, that  the  queftion  whether  Mr.  Stuart  was,  or 
was  not  poflefled  of  the  office  at  the  time  of  the  elec- 
tion, fliould  be  enquired  into,  and  determined,  ftrpa- 
rately.  yule  vol.  i.  p.  63. 

VOL.  II.  Bb  his 
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hisscuftody  ever  fmce.  That  it  had  never 
been  laid  before  the  board  ;  and  that  he 
did  not  know  that  the  King  had  ever  been 
informed  of  it.  That  it  came  direded  to 
him  at  the  Treafury- chambers. 

That  in  January,  or  February,  applica- 
tion was  made,  on  the  part  of  Mr.  Stuart, 
for  a  new  commiffion  to  be  made  out  to 
fomebody  elfe  ;  that  he,  at  that  time,  had 
received  orders  to  hare  fuch  a  commif- 
iion  made  out,  and  that  the  only  reaibn 
for  its  not  being  done  was,  that  nobody 
could  be  found  to  accept  of  it  (cd"  a  great 
part  of  the  profits  being  paid  to  the  gen- 
tleman who  formerly  held  the  office) ;  and 
becaufe  the  other  joint-remembrancer's 
eonfent  had  not  been  obtained.  That  he 
(Mr.  Cooper)  has  been  ten  years  in  his 
prefent  employment.  That  the  official 
courfe  is  to  prefent  refignations  to  the 
rlrft  Lord,  and  receive  his  commands 
concerning  them.  That  in  his  time,  how- 
ever, he  did  not  recoiled:  any  refignation  of 
this  fort,  but  one  of  Mr.  Owen,  which 
was  kept  in  the  fame  manner  this  had 
been.  That  he  did  not  remember  any 

refig- 
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refignations,  which,  after  they  had  been 
delivered  to  him,  had  failed  of  taking 
effect. 

The  deed  of  refignation  being  produced, 
and  read,  it  appeared  to  be  an  inftrument, 
importing  Mr.  Stuart's  defire  to  refign  the 
office,  or  all  his  fhare  and  intereft  in  it, 
and  that  he  acc6rdingly  thereby  refigned 
it^  into  the  hands  of  the  King,  or  of  the 
officers,  or  commiffioners,  empowered  to 
receive  the  fame.  It  was  figned  and  fealed 
by  Mr.  Stuart,  in  the  prefence  of  two  fub- 
fcribing  witnefles  ;  and  bears  date  at  Edin- 
burgh, the  1 8th  of  October. 

The  election  was  holden  on  the  28th 
of  Oaober. 

Mr.  Sollicitor  General  faid,  That  he 
had  received  the  inftrument  of  refignation 
from  Mr.  Drummond,  by  a  fervant,  on 
the  22d  of  October,  with  a  letter  from 
Mr.  Stuart,  defiring  him  to  deliver  it  to 
Mr.  Cooper,  Mr.  Robinfon,  or  Lord 
North.  That  it  went  from  him  to  Mr. 
Cooper,  on  the  Tuefday  following,  but 
he  did  not  recollect  whether  he  delivered 
it  to  him,  himfelf,  or  fent  it.  Being  afked 
B  b  2  if 
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if  Mr.  Stuart's  letter  contained  any  farther 
directions   than  what  he   had  juft   men- 
tioned, he  faid,  That  he  underftood  it  to 
be  Mr.  Stuart's  defire  that  he  fhould  deli- 
ver the  refignation,  in  order  to  put  an  end 
to  the  objection  to  his  eligibility.     That, 
however,  in  the  opinion  he  had  of  the  ob- 
jection, he  fhould  have  ctcercifed  his  dif- 
cretion  on  the  fubject  of  Mr.  Stuart's  di- 
rections \  but  that,   knowing  it  to  be  a 
lofing  oiEce  in  the  hands  of  Mr.  Stuart,  he 
had  advifed  him   to  get  rid  of  it,  three- 
months  before ;    and   that   he  had   deli- 
vered it  to  Mr.  Cooper  as  a  bonajide  re- 
•  fjgnation. 

Mr.  Drummond  produced  the  letters, 
which  paffed  between  him  and  the  Solici- 
tor General,  relating  to  the  deed  of  refig- 
, nation.  They  contained  nothing  more 
than  what  had  already  appeared.  He  faid, 
That,  by  Mr.  Stuart's  letter  to  him,  he 
was  defired,if  the  Solicitor  General  fhould 
happen  not  to  be  in,  or  near,  London,  to 
deliver  the  refignation  himfelf  to  Lord 
North,  or  to  one  of  the  fecretaries  of  the 
treafury.  That  he  had  deftroyed  JV?r. 

Stuart's 
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•Stuart's  letter  which  accompanied  the  re- 
fignation,  and  that  he  did  not  recollect 
whether  he  was  directed  by  it  to  defire 
Mr.  Cooper,  Mr.  Robinfon,  or  Lord 
North,  to  prefent  the  refignation  to  the 
board. 

The  counfel  for  the  fitting  member 
then  called  Mr.  Davidfon  and  Mr.  Dagge, 
follicitors,  to  give  an  account  of  what 
pafled  in  the  Houfe,  in  the  cafe  of  Mr. 
Maitland,  6  Feb.  174*. 

The  following  is  what  appears  in  the 
Journals  relating  to  that  cafe. 

6  December,  1748.  "  A  petition  of 
*'  David  Scot,  Efquire,  was  prcfented  to 
*'  the  Houfe,  and  read ;  fctting  forth  ; 
"  That  at  the  election  of  a  burgefs  to  ferve 
4C  in  Parliament  for  the  burghs  of  Aber- 
<(  brothock,  Aberdeen,  Inverbervie,  Mon- 
"  trofe,  and  Brichen,  upon  the  I3th  day 
<c  of  June,  1 748,  the  petitioner,  and  Charles 
"  Maitland  Advocate,  then  and  long  after 
"  fheriff  depute  of  the  mire  of  Edinburgh, 
*'  appeared  as  candidates  :  That  by  an 
*«  a£t  made  in  the  2ift  year  of  his  prcfcnt 
B  b  3  "  Ma- 
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*4  Majefty  ( i ),  (intituled,  &c.)  it  is,  among 
"  orher  things,  enacted,  "  That  no  meriff 
"  depute,  in  any  {hire  in  Scotland,  fhall 
«c  be  capable  of  being  elected,  or  of  fitting 
c«  or  voting  as  a  member  of  the  Houfe  of 
<c  Commons."     "  That    notwithftanding 
"  the  faid  Charles   Maitland,  as   a  com- 
"  miflioner  for  the  burgh  of  Inverbervie, 
"  did  give   his  vote,  at  the  faid  election, 
"  for  himfelf,  to  be  member  for  the  faid 
"  diftrict  of  burghs,  and  did  induce  two 
"  other  commiffioners    alfo  to  give  their 
"  votes  for  him,  and  did  obtain  a  return 
"  from  the  iherifF  of  Forfar  of  himfelf,  as 
«<  the   burgefs  elected  for  the  faid  diftrid  : 
«'  that  the  commhTioners  for  the  burgh  of 
"  Aberbrothock,  the  prefiding  burgh  [and] 
"  Brichen,   gave  their  votes  for  the  peti- 
*f  tioner.     Wherefore  the   petitioner  ap- 
<e  prebends,  that  he  was  duly  elected,  and 
"  ought  to  have  been  returned,  a,s  the  faid 
"  Charles  Maitland  was  by  law  incapable 
"  of  being  elected,  as  his   incapacity   was 
*'  then  objected,  and  was  notorious  to  all 
(i)  21  Geo.  If.  cap,  19.         ,  »- 

"  the 
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*«  the  electors,  and,  in  particular,  well 
"  known  to  the  faid  Charles  Maitland  him- 
«<  felf :  Praying  therefore,  &c.  (i)"  The 
caufe  was  appointed  to  be  heard  at  the  bar 
of  the  Houfe. 

2  February,  174®)  "  the  ftanding  order 
"  of  173^-  being  read  ;  and  an  extract  of 
"  the  minutes  of  the  election  produced; 
"  and  an  extract  of  the  proceedings  of  the 
<c  fheriff's  court  of  Edinburgh  touching 
"  the  admiflion  of  Maitland,  as  iherifFde- 
"  pute,  and  of  Mr. James  Levingfton  (the 
"  fherifF  fubftitute) ;  and  a  copy  of  the 
"  protefts  taken  by  Mr.  Charles  Mait- 
"  land  on  his  demiffion  of  the  office  of 
«  fherifF  depute  of  Mid  Lothian  ;  and  the 
<{  counfel  for  the  petitioner  having  gone 
"  through  their  evidence  ;  the  counfel  for 
u  the  fitting  member  was  heard,  and  then 
"  the  farther  hearing  was  adjourned  to 
«  the  6th  (2)." 

On  the  6th  of  February  Mr.  Scot  with- 
drew his  petition  (3). 

(1)  Journ.  vol  xxv.  p.  667.  col.  I,  2. 

(2)  Journ.  fame  vol.  p.  710.  col.  i. 

(3)  Same  vol.  p.  713.  col.  2. 

B  b  4  Mr. 
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Mr.  Davidfon  faid,  That,  at  that  time, 
he  was  clerk  to  Mr.  Rofs,  agent  for  Scot. 
That  he  attended  the  whole  courfe  of  the 
bufinefs.     That  Mr.  Maitland  had  exe- 
cuted a  demijjlon  (which  is  a  term  of  the 
Scotch  law   equivalent  to    "  refignatiori'} 
j  o  days  before  the  election,  and  tranfmit- 
ted  it  by  poft  to  the  Duke  of  Newcaftle  ; 
but  it  had  not  been  accepted  ( i ).    That  the 
argument    of    Mr.   Joddrel,   counfel  for 
Mr.  Maitland,   was  entirely  grounded  on 
the  injuftice  of  confidering  a  man  as  dif- 
qualified,   who,  before  the  election,   had 
done  all  in  his  power  to  diveft  himfelf  of 
an  incapacitating  office.     That  it  was  un- 
derftood    that  this    argument    turned  the 
opinion  of  the  Houfe,  which,  before  that, 
had  been  in  favour  of  Scot ;   and  that  he 
(Scot)  withdrew   his   petition  on  that  ac- 
count :    that  he    never    heard   there   had 
been'  any  compromife  between  Maitland 
and  Scot. 

Mr.  Dagge  faid,  That  he  was  clerk  to 
Philip  Carteret  Webb,  agent  for  Maitland, 
but  that  he  knew  nothing  of  the  caufe, 
fcut  what  he  had  found  on  the  brief  for 

(0  £»"«• 

Mait- 
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Maitland.  This  brief  was  offered  to  be 
given  in  evidence,  but,  being  objected  to, 
was  not  admitted.  It  was  alfo  faid,  on 
the  part  of  the  petitioner,  that  Mr.  David  - 
fon's  account  of  Joddrel's  argument,  and 
of  the  conjectures  about  the  opinion  of  the 
Houfe,  was  not  evidence,  and  ought  not  to 
have  been  heard. 

Jt  wasyifggv/W,  by  the  counfel  for  Mr. 
Stuart,  that  Mr.  Campbell  had  prevented 
a  new  commiffion  from  ifTuing  by  writing 
a  letter  to  Sir  Patrick  Warrender,  defiring 
him  to  oppofe  it.  But  his  counfel  aflert- 
ing  that  he  had  only  written  to  him,  to 
enquire  whether  his  confent  had  been 
given,  there  was  no  evidence  produced  on 
that  fubjeft. 

On   the  part  of  Mr.   Campbell,   Mr. 
Royer,  a  clerk  of  the   treafury,  and  Mr. 
Walker,  an  attorney  in  the  remembrancer's " 
office  in  Scotland,  were  called. 

Mr.  Royer  faid,  That,  by  his  office, 
he  had  the  cuftody  of  the  laft  quarterly 
eftablifhment  of  the  court  of  Exchequer 
in  Scotland,  /.  c.  the  ftate  of  the  quarter's 
Salaries'  of  the  different  officers  belonging 

to 
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to  the  court.  He  then  produced  the  book, 
and  read,  from  an  entry  of  that  eftablifh- 
ment,  the  following  words  :  "  5  Jan.  1775. 
"  To  Andrew  Stuart,  Efquire,  62!.  los. 
«  To  Sir  Patrick  Warrender  62!.  los." 
tje  faid,  That  fuch  an  eftablifhment  is 
tranfmitted  four  times  a  year,  by  the  Ba- 
rons of  the  Exchequer  in  Scotland,  to  an 
officer  of  the  treafury  in  London,  in  or- 
der to  receive  the  approbation  of  three 
Lords  of  the  treafury,  which  they  fignify 
in  thefe  words ;  "  We  do  hereby  fign  our 
*'  approbation,  and  return  it  to  you,  that 
«•  you  may  direct  payment."  That  the 
laft  eftablifhment,  of  5  January,  was  ap- 
proved of  in  this  form,  and  figned  "Charles 
«  Townfhend,  Beauchamp,  Charles  Wol- 
"  fran  Cornwall,"  and  was  tranfmitted  to 
Scotland.  He  then  read  the  laft  entry  of 
•an  allowance  of  the  falary  to  Mr.  Stuart, 
asfole  remembrancer,  which  bore  date  the 
5th  of  January,  1771.  (*^Mr.  Stuart  be- 
fore Mr.  Warrender,  now  Sir  Patrick,  was 
joined  with  him,  held  the  office  folely,  and 
refigned  previous  to  the  making  out  of 
their  joint  commiffion.)  He  faid  he  knew 

nothing 
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nothing  concerning  Mr.  Stuart's  former 
commiffion,  the  circumftances  of  the  rc- 
fignation  of  it,  or  of  the  acceptance  of  that 
refignation.  That  they  were  not  in  his 
department,  but  that  a  warrant  for  mak- 
ing out  a  new  commiffion  muft  come  to 
him,  and  that  fuch  warrant  is  figned  by 
the  King's  fign  manual,  and  counterfigned 
by  three  Lords  of  the  treafury. 

Mr.  Walker  faid,    That  procefs  has   if- 
fued  from,  the  remembrancer's  office  in  the 
names  of  Stuart  and  Warrender,  without 
variation,  fmce  their  joint  appointment ; 
and  did  fo  in  the  laft  term,  which  was  in 
February,  1775.     That,  when  a  new  re- 
membrancer is  appointed,  there  is  an  order 
of  the  court  to  the  clerks,  to  ufe  his  name, 
as  foon   as   his   commiffion    takes  effect. 
That,  in  176  8,.  fuch  an  order  was  made  for 
ufmg  the  name  of  Sir  Hugh  Dalrymple, 
then  appointed  to  the  office,  and  a  fimilar  or- 
der when  the  fitting  member  was  appointed 
to  the  office  folely,  and  another  when  he  and 
Warrender  were  jointly  appointed.     That 
{he  office  is  executed  by  a  deputy.  That 

he 
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lie  did  not  know  by  whom  the  deputy  is 
appointed. 

The  counfel  for  the  petitioners  then  read 
part  of  the  recital  of  the  joint  commiffion 
to  Stuart  and  Warrender,  viz. 

"  Rt  quandoquidem  nojlram  pernrijfionem 
"fupplicavit,  diffium  officium  refignare^  nobis 
"  gratiofe  placuit  affentire  cum^  Gf  concedere 
"  idem^  modopoftea  mentionat*  Igitur  re- 
<{  gia  nojlra  volant  as  &  bene  placitum  eft, 
"  lit  eras  patentes  revocare^  per  quas  diffius 
"  Andreas  Stuart  conftitutusfuit  ad  dittum 
"  officium',  6?  dare  &  concedere,  &c." 

COUNSEL  for  the  fitting  Member. 
Eligibility,  of  common  right,  is  to  be 
favoured,  and  all  difabilities  operating  on 
antecedent  rights  to  be  conftrued  ftriclly. 
The  party  therefore  who  is  to  be  difabled 
by  any  difqualifying  ftatute,  muft  come, 
to  a  degree  of  accuracy,  within  the  defcrip- 
tion  of  the  ftatute.  Evidence  that  the 
iriftrument  of  refignation  was  lodged  with 
Mr.  Cooper  does  not,  indeed,  prove  that  it 
was  accepted,  for  to  eftabliih  that,  it  muft 

be 
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DC    traced  perfonally   to  the  King.     But 
Mr.  Stuart  did  what  was  in  his  power,  to 
remove  the  fuppofed  incapacity.      If  he 
had  been  entirely  wrong  in  the  mode  of 
communicating  his  refignation,    or  if  ac- 
cidental delay  had  retarded  its  arrival,  even 
that  ought  not  to  fruftrate  his  bonaf.de  in- 
tention to  get  free  of  the  office.     If  the 
minifterby  delaying,  or  abfolutely  refufing, 
to  accept  a  refignation,   could  continue  a 
difability,  it  would  be  in  his  power  to  pre- 
clude all  men  who  once  have  been  pofleffed 
of  difqualifying  offices,  from  ever  being 
chofen   members  of  Parliament ;   and,  as 
it  appeared  in  a  late  inftance  (i),  that  he 
ean,  by  a  fort  of  ne  exeat  ^  prevent  a  man 
from   getting   out,    once  he  is  a  member 
of  the  Houfe,   he  would  alfo  be  able,    by 
a  fort  of  ne  intrat^  to  prevent  one  in  Mr. 
Stuart's  fituation  from  getting  into  it. 

To  render  the  refignation  of  a  perfon 
holding  the  (hare  of  a  joint  office  valid, 

(i)  This  refers  to  Mr.  Bayly's  having  been  refufed 
theftewardfhip  of  the  Chiltern  Hundreds,  which  he 
aflced  for,  in  order  to  vacate  his  feat  for  We  ft  bury, 
when  the  election  for  Abingdon  was  determined  to  be 
void.  Supra,  vol.  i.  p.  447. 

the 
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the  affent  of  the  other  perfon  who  is  join- 
ed in  the  office  is  not  neceffary.  What 
may  be  the  effed:  as  to  the  {hare  not 
religned,  is  no  part  of  the  prefent 
queftion. 

A  Committee,  when  they  enquire  into 
a  point  of  fad,  is,  in  every  refped:,  to  be 
confidered  as  a  jury,  and  (as  a  jury)  may 
decide  iuch  a  point  on  circumftances  which 
come  within  the  knowledge  of  any  of 
the'mfelves,  although  not  proved  by  the 
evidence  given  before  them.  One  of  the 
gentlemen  on  the  prefent  Committee  is 
conceived  to  be  well  acquainted  with  the 
liiftory  of  what  patted  in  the  cafe  of  Scot 
and  Maitland,  and,  if  fo,  he  knows  (whe- 
ther Mr.  Davidfon's  account  be  legal  evi- 
dence or  not)  the  circumftances  to  have 
been  as  Mr.  Davidfon  has  ftated  them,  and, 
therefore,  although  there  was  no  aclual 
rcfolution,  the  Committee  will  confider  the 
event  of  that  caufe  as  tantamount  to  a  de- 
termination, in  favour  of  Mr.  Maitland,  on 
the  fame  ground  on  which  the  fitting 
member's  eligibility  (lands  in  the  prefent 
cafe. 

Cou  N- 
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COUNSEL  for  the  petitioner. 

With  regard  to  all  offices  of  truft,  whe- 
ther on  a  great  or  fmall  fcale,  it  is  a  clear 
principle  of  law,  that  there  muft  be  a  pro- 
per underftanding  between  the  employer 
and  employed,  before  the  relation  can  be 
diflblved.  This  was  not  the  cafe  with 
Mr.  Stuart's  refignation,  at  the  time  of 
the  election.  The  relation  between  him, 
and  the  King  was  not  underftood  to  be  at 
an  end,  either  by  the  Treafury  here,  or 
the  court  of  Exchequer  in  Scotland.  Long 
after  the  ele&ion,  the  latter  ftated  him  to 
be  joint-remembrancer,  in  the  eftablifh- 
ment  tranfmitted  to  England  •,  and  procefs 
continued  to  iflue  in  his  name,  and  the 
Lords  of  the  Treafury  made  out  their  war- 
rant for  him  to  receive  a  quarter's  falary, 
which  has  either  been  paid,  or  is  certainly 
payable  to  his  order. 

Another  principle  of  law  is,  that  all 
furrenders,  or  refignations,  of  grants  of  of- 
fices under  the  Crown,  muft  be  made  with 
the  fame  folemnity  with  which  the  grants 
were  made.  The  holder  of  fuch  an  of- 
fice 
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fice  cannot  completely  diveft  himfelf  of  it, 
except  the  refignation  be  made  into  the 
hands  of  thofe  who  by  law  are  to  receive 
it,  when  acting  in  their  official  capacity, 
and  not  until  the  King  fignify,  by  matter 
of  record,  his  acceptance  of  it.  This  is 
proved  by  a  great  variety  of  cafes  in  the 
law  books.  Brooke's  Abr.  Title  Surren- 
der, Placit.  18.  9  Edw.  IV.  7.  Dyer  176, 
194.  t>.  355.  Br.  Abr.  fol.  205.  Jenkins 
123.  Placit.  50.  Plowden  105.  Bacon's 
Abr.  Title  Office  and  Officers,  p.  743. 

Thofe,  indeed,  are  cafes  which  happen- 
ed in  England  ;  but  they  will  be  found  to 
apply  to  the  prefent  cafe,  when  it  is  con- 
fidered  that  Mr.  Stuart's  office  belongs  to 
a  court,  conftituted  according  to  the  model 
of  the  court  of  Exchequer  in  this  coun- 
try, and  governed,  in  its  proceedings, 
by  the  law  of  England. 

But,  independent  of  thofe  authorities, 
the  tenor  of  Mr.  Stuart's  own  commiffion, 
and  of  all  the  previous  commiffions  to  this 
office  (cd/"  fome  of  which  were  given  in 
evidence),  (hews,  that  the  office  is  not  di- 
vefted  out  of  the  former  holder,  upon  a 

refjg- 
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refignation,  until  the  new  ccmmiffion  is 
granted.  If  the  commifiion  to  Mr.  Stuart 
is  attended  to(  i  ),it  will  appear  that  itconfifts 
of  two  parts ;  thefirft,  a  formal  acceptance, 
by  the  King,  of  the  refignation  of  the  fole 
office  which  he  formerly  held,  and  a  con- 
lequent  revocation  of  the  letters  patent; 
and  the  other,  the  new  grant  of  the  office. 
On  the  prefent  occafion,  no  fuch  accept- 
ance or  revocation  can  be  fhown. 

If,  indeed,  it  Ihould  appear,  in  any  cafe, 
that  the  officer  wifliing  to  refign  an  inca- 
pacitating office,  had  done  all  in  his  power 
for  that  purpofe,  and  that  the  Crown  had, 
in  order  to  continue  his  incapacity,  refufed 
to  complete  his  act,  the  Houfe  of  Com- 
mons n.ight,  perhaps,  on  general  prin- 
ciples, think  themfelves  entitled  to  fruf- 
trate  an  abufe  of  the  power  of  the  Crown 
exercifed  in  one  way,  and  fheltered  under 
an  ad  of  Parliament,  whofe  object  was  to 
retrain  its  influence  exercifed  in  another 
way.  Even  this  would  be  going  a  great 
way,  for  it  is  a  voluntary  a&  where  a  per- 
fon  difqualifies  himfelf  by  accepting  of  an 
incapacitating  office,  and,  as  he  accepts 

(i)  Supra,  p.  380. 

VOL.  II.  C  c  of 
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of  it  with  his  eyes  open  as  to  the  confe- 
quences,  he  confents  to  the  difability,  un- 
til he  can,  in  the  regular  way,  diveft  him- 
felf  again  of  the  office.  The  words  of 
the  ftatute  of  Queen  Anne  are  pofitive. 
"  No  perfon  who  fhall  have  any  new  of- 
"  fice,  &c.  fhall  be  capable  of  being  e!ec~t- 
"  ed  (i) ;"  and,  till  a  man  has*  in  a  legal 
manner,  got  rid  of  an  office,  to  which  a 
truft  and  duties  are  annexed,  he  certainly 
is  anfwerable  for  the  performance  of  the 
truft  and  duties,  and,  in  every  legal  fenfe, 
has  the  office. 

But  in  the  prefent  cafe,  there  is  no  pre- 
tence of  any  injurious  refufal  by  the  Crown. 
It  appears  that  Mr.  Stuart  gave  no  direc- 
tions for  prefenting  his  refignation  to  the 
perfons  who  by  law  were  to  receive  it.  A 
Secretary  of  the  treafury,  or  the  Firft 
Lord,  in  his  private  capacity,  although 
they  might  be  the  proper  channels  for 
conveying  it  to  the  board,  were,  neither 
of  them,  the  proper  officers  to  receive  it. 
While  it  continued  in  their  hands,  unac- 

(i)  6  Ann.  cap.  7.  §  25; 

cepted, 
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cepted,  it  was  the  fame  thing  as  if  it  had 
frill  remained  with  Mr.  Stuart  himfelf ; 
and  he  does  not  appear  to  have  fliown  the 
fmalleft  impatience,  or  defire,  to  haften 
the  acceptance,  or  the  revocation  of  his 
commifiion. 

If  the  cafe  of  Scot  and  Maitland  were 
exactly  parallel  to  the  prefent,  the  fitting 
member  could  derive  no  advantage  from  it, 
becaufe  there  was  no  determination.  The 
counfel  on  the  other  fide  do  not  pretend 
to  fay  that  the  Committee  ought  to  pay 
attention  to  the  recoHetfion  of  an  agent,  at 
the  diftance  of  twenty  years,  of  what  peo- 
ple out  of  doors  imagined  the  Houfe 
thought  in  confequence  of  a  fpeech  from 
a  gentleman  at  the  bar;  and  no  gentle- 
man on  the  Committee,  who  may  have 
been  a  member  of  the  Houfe  at  that  time, 
will  take  upon  him  to  fay,  what  were  the 
fentiments  of  the  majority  of  the  Houfe,  on 
a  queftion  which  never  came  to  a  decifion. 
The  Committee,  after  having  with- 
drawn ( i),  and  deliberated  about  two 

(i)  They  fat  in  the  Court  of  Chancery. 

C  c  2  hours, 
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hours,  directed  their  Chairman  to  inform 
the  Counfel,  that  they  had  come  to  the 
following  refolution  : 

Refolved,  "  That  it  is  the  opinion  of 
the  Committee,  that  Andrew  Stuart,  Efq. 
by  the  inftrument  of  refignation  executed 
at  Edinburgh,  on  the  1 8th  of  October, 
1774,  and  delivered  to  Mr.  Cooper  on  the 
25th  of  the  fame  month,  was,  at  the  time 
of  his  election,  diverted  of  the  office  of 
King's  remembrancer  in  the  court  of  Ex- 
chequer in  Scotland. " 

This  refolution,  of  courfe,  put  an  end 
to  the  caufe. 

On  Monday,  the  icth  of  April,  the 
Committee,  by  their  Chairman,  informed 
the  Houfe,  that  they  had  determined, 

That  the  fitting  member  was  duly 
eleded  ( i ). 

(i)  Votes,  p.  516. 


XXIII, 


XXIII. 

THE 

CASE 

Of    the    BOROUGH    of 

St.          I        V        E        S, 

la  the   County   of  CORNWALL. 


Cc3  The 


*N 


The  Committee  was  chofen  on  Friday,  the  28th  of 
April,  and  confifled  of  the  following  Gentlemen. 

,,' ' 

Henry  Herbert,  Efq. 

Sir  William  Guife,  Bart. 

Philip  Yorke,  Efq. 

George  Finch  Hatton,  Efq. 

Hon.  Nathaniel  Curzon, 

Staats  Long  Morris,  Efq. 

John  Adams,  Efq. 

Sir  Henry  Gough,  Bart. 

Sir  William  Wake,  Bart. 

Jofeph  Martin,  Efq. 

Marquis  of  Granby, 

Jofhua  Mauger,  Efq. 

Sir  Philip  Jennings  Clerke,  Bart. 
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Wilton. 

Gloucefterfhire 

Hellefton 

Rocheftcr 

Derbyfhire 

Banff,  &c. 

Carmarthen 

Bramber 

Bedford 

Tewlkbury 

Cambr.  Univer^ 

Poole 

Totnefs 


NOMINEES, 
Lord  John  Cavendilh, 


Abel  Mpyfey,  Efq. 


York 


Bath 


PETITIONERS. 

Samuel  Stephens,   Efquire. 
Several  Inhabitants,  Electors   of  the   Borough  of  Sfc. 

Ives. 

Sitting  Members. 
William  Praed,  Efq.  ,—      Adam  Drummond,  Efq, 

COUNSEL      For  the  Petitioners. 
Mr.  Mansfield,  Mr.  Buller. 
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THE 

CASE 

Of  the  BOROUGH  of 
St.  I         V        E         S. 

ON  Saturday,  the  29th  of  April,  the 
Committed  being  met,  the  two  pe- 
titions were  rdad,  fetting  forth ;  That  at 
the    laft   election,   when  the  two   fitting 
members,   and   Arthur  Holdfworth,  Efq. 
and  Mr.  Stephens,  the  petitioner,  were  can- 
didates, the  two  fitting  members,  and  Mr. 
Praed's  father,  by  themfelves  and  their  a- 
gents,  previous  to,  and  during,  the  elec- 
tion, did  give  and  lend  fevera   large  fums 
of  money  to  feveral  of  the  electors,  in  or- 
der to  corrupt  aad  to  procure  them  to  vote 
for  them  (the  two  fitting  members) ;  That 
they  by  other  ways  and  means  were  guilty 
of  bribery  -t  That  the  returning  officer  had 
adted  partially,  by  admitting  perfons  to  vote 
C  c  4  who 
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who  had  no  right,  and  rejecting  others 
who  had  a  right ;  and  that,  by  thefe,  and 
other  undue  means,  the  fitting  members 
had  obtained  a  majority  on  the  poll,  and 
were  returned  (i). 

The  laft  determination  of  the  right  of 
election'  in  this  borough  was  then  read, 
and  is  as  follows  : 

8  December,  1702.  Refolved,  "  That 
<c  the  right  of  election  of  burgefles  to  ferve 
"  in  Parliament  for  the  borough  of  Saint 
"  Ives,  in  the  county  of  Cornwall,  is  iri  the 
"  inhabitants  of  the  faid  borough,  paying 
"  fcot  and  lot  (2)." 

Then  the  {landing  order  of  173]-  was 
read  (3). 

The  numbers  on  the  poll,  as  produced  by 
the  town  clerk,  were  as  follows ; 
For   Praed  95 

For  Drummond  78 
For  Stephens        7  i 
The  evidence  produced  on   the  part  of 
the  petitioner  tended  to  fhow  that  certain 

(1)  Votes,  7  Dec.  1774.  p.  43,  44. 

(2)  Journ.vol.  xiv.  p.  74.  col.  2. 

(3)  Supra^  vol.  i-  p.  99- 

fums 
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fums  of  money,  which  were  proved  to  have 
been  advanced  by  Mr.  Praed,  the  father, 
to  the  voters,  for  which  he  took  their  notes, 
payable  with  intereft,  to  the  bank  of  Truro, 
were  only  colourable  loans ;  that,  when  the 
voters  received  the  money,  there  was  a 
condition  annexed  that  they  fhould  vote 
for  his  fon  and  a  friend;   that  they  were 
given  to  underftand  that  if  they  complied 
with  this  condition,  the  money  would  ne- 
ver be  demanded  of  them ;  and  that  Mr. 
Praed  the  father  was  to  be  confidered  as 
the  agent  for  his  fon,  and  for  Mr.  Drum- 
mond,  having,    by  canvafling    with  Mr. 
Drummond,  fhown  that  fie  was  the  friend 
meant.     That  Mr.  Praed  and  Mr.  Drum- 
mond were,  therefore,  incapable  of  fitting 
for  the  borough. 

That  fo  many  of  the  voters  for  the  fit- 
ting members  had  been  bribed  that,  when 
they  were  ftruck  off  the  poll,  the  ma- 
jority muft  remain  with  Mr.  Stephens,  an<J 
he  be  entitled  to  be  declared  duly  elected.  • 
They  likewife  propofed  to  add  about 
40  to  the  poll,  in  favour  of  Mr.  Stephens, 
ty  proving,  that,  tl^QugJi  they  had  not 

been. 
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been  rated,  and  had  not  paid,  they  poflefled 
rateable  property,  and  ought  to  have  been 
rated,  and  were,  therefore,  entitled  to  vote. 
The  counfel  for  the  fitting  members 
objected  to  any  evidence  being  given  on 
this  head. 

They  faid  they  were  ready  to  prove, 
that  all  the  perfons  who  had  been  rated  in 
St.  Ives  for  the  laft  five  years,  were  fo  on 
the  laft  occafion  of  making  the  rate,   ex- 
cept two,  who  had  been  ftruck  off  becaufe 
they  had  applied,   on  account  of  the  nar- 
rownefs  of  their  circumftances,  to  be  re- 
lieved  from  the  land    and  window  tax. 
That  none  of  the  perfons  in  queftion,   ex- 
cept two,had  appealed  againft  the  rate  made 
in  Jan.  1774;    and  that,  on  their  appeal, 
the  rate  was  confirmed.     That  the  deter- 
mination   in  the  cafe  of  Milborne  Port, 
(which  Mr.  Stephens's  counfel  quoted  as  in 
his  favour)  was,  that  when  a  man  has  been, 
de  fatto^  rated,  and  is  poffeffed  of  rateable 
property,  and  has  paid  the  rate,  fuch  perfon 
is   within    the  defcription  of  one  paying 
fcot  and  lot,    although  the  overfeers,  who 
made  the  rate,  may  have  been  illegally  ap- 
pointed. 
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pointed(i).  But  that  it  never  had  been  pre- 
tended before,    that  men  under  circum- 
fiances  like  thofe  of  the  perfons  now  pro- 
pofed  to  be  added  to  the  poll,  could  vote 
as  fcot  and  lot  men.     That  the  Committee 
would  not  transform  themfelves  into  over- 
feers  of  the  poor,  and  make  a  new  rate  for 
the  borough  of  St.  Ives.     That  the  parifh 
officers  have,  in  that  refpect,  a  difcretionary 
power,  which  even  the  court  of  King's 
Bench  would  not  controul,  unlefs  on  the 
ground  of  grofs  mifconducT:  and  partiality. 
The  counfel  for  the  petitioners  anfwer- 
ed,  that  fome  of  the  perfons  in  queftion 
could  be  mown  to  have  applied  to  be  rated, 
and  had  been  refufed,  fo  that  they  did  not 
acquiefce  in  what  the  overfeers  had  done. 
That   they   did  not  appeal,  knowing    it 
would  be  in  vain,  for  that  it  could  alfo  be 
Ihown  that  the  four  Juftices,  who  appoint- 
ed the  overfeers,  were  all  in  the  intereft  of 
the  Praeds.    That  the  fitting  member  him- 
felf  was  one  of  the  four,  and  that  the  ap- 
peal which  had  been  brought  was  only  co- 
lourable, and  made  by  two  of  Praed's  par- 

(i)  Fide  the  refolution  of  the  Committe  in  that 
Cafe,  fupra,  vql.  i.  p.  129. 

tizans, 
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tizans,  for  the  purpofe  of  taking  advan- 
tage of  it  on  the  prefent  occafion. 

The  Committee  afked  if  they  meant  to 
bring  evidence,  to  prove  mifcondudt  or 
criminal  partiality  in  the  overfeers,  with 
regard  to  the  leaving  any  of  the  perfons 
in  queftion  out  of  the  rate;  which  they 
faid  they  did  not ;  on  which  the  Committee 
declared  by  their  Chairman,  that  they  were 
of  opinion, 

That  perfons,  though  poffefled  of 
rateable  property,  if  they  have  not  been 
rated,  and  cannot  prove  mifconducl  in  the 
overfeers  in  not  rating  them,  are  not  en- 
titled to  vote  (A). 

The  counfel  for  the  fitting  members 
brought  witnefles  to  prove  that  the  peti- 
tioner had  endeavoured  to  procure  himfelf 
to  be  eleded,  by  giving  or  promifmg  mo- 
ney to  the  voters. 

s^I  have  not  attempted  to  ftate  the  evi- 
dence produced  to  eftablim  the  bribery, 
for  reafons  which  have  been  given 
in  feveral  of  the  foregoing  parts  of  this 
work,  and  particularly  in  the  cafe  of 
ghaftcfbury  (B), 

la 
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In  the  courfe  of  the  evidence,  one  Wal- 
lis  was  called,  to  prove  that  one  Noell  faid, 
in  Mr.  Praed  the  father's  prefence,  and 
hearing,  that  Mr.  Praed  knew  that  he 
(Noell)  could  not  take  the  bribery  oath, 
and  that  Praed  faid  nothing  to  contradict 
him. 

This  queftion  was  objected  to. 

It  was  faid,  That  it  is  an  eftablifhed  rule, 
that  no  evidence  fhall  be  admitted  upon 
oath,  of  what  a  man  faid  when  he  was  not 
upon  oath  (i).  That  to  break  through 
this  rule  might  be  attended  with  the  woril 
confequences,  for  that  many  men  who 
would  not  take  a  falfe  oath,  miglit  be  drawn 
in  to  fay  things  that  are  falfe,  in  conver- 
fation,  in  the  prefence  of  a  perfon  placed 
on  purpofe  within  hearing,  in  order  to  be 
able  to  relate,  afterwards,  upon  oath,  what 
the  other  had  faid. 

The  counfel  for  the  petitioners  admitted 
the  rule,  but  faid  it  did  not  apply  to  the 
evidence  now  offered,  for  that  Hre  the 
witnefs  was  to  prove  a  declaration  of  Noell 
and  a  charge  brought  by  him  againft  Praed 

( ) )  Videfupra,  Cafe  of  Shaftefbury,  p.  308,  309. 

in 
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in  Praed's  hearing,  and  which  Praed  did 
not  contradict,  and  therefore  feemed  to 
admit  to  be  true.  That  this  was  evidence  of 
his  behaviour  upon  fuch  a  charge  being 
made  againft  him,  and  therefore  was  cer- 
tainly admiffible  in  every  court  of  juftice. 

The  Committee  over-ruled  the  objection. 

On  Monday,  the  8th  of  May,  the  Com- 
mittee, by  their  Chairman,  informed  the 
Houfe,  that  they  had  determined, 

That  Mr.  Drummond  was  duly  elected; 
and  that  the  election,  with  refpect  to  one 
of  the  burgefTes  to  ferve  in  Parliament  for 
the  borough  of  St.  Ives,  was  void. 

And,  accordingly,  a  new  writ  was  or* 
dered(i). 

(i)   Votes,  p.  644. 
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NOTES 

On    the    C  A  S  £     of 

SAINT       I   V    E    S. 


pAGE  396,  (AJ.     The  following  cafe  is  in  point 

on  this  fubject. 
The  KING  v.  the  CHURCH-WARDENS  of  WEOELY. 

"  The  court  refufed  to  grant  a  mandamus*  dire£ting 
to  infert  particular  perfons  in  the  poor's  rate,  upon 
affidavits  of  their  fufficiency,  and  being  left  out  to 
prevent  their  having  votes  for  parliament  men  ;  for 
that  the  remedy  was  by  appeal,  and  this  court  ne- 
ver went  farther  than  to  oblige  the  making  the  rate, 
without  meddling  with  the  queftion  who  is  to  be 
put  in,  or  left  out,  of  which  the  parifh  officers 
are  the  proper  judges,  fubjeul  to  an  appeal."  Strange, 
1259. 

Ibid.  (B). 

OF     BRIBERY. 

Bribery  is  one  of  the  moft  important  'Titles  in  the 
law  of  elections.  It  is  to  be  regretted,  therefore, 
that  the  nature  of  the  caufes  where  quefiions  of 
bribery  arife,  and  are  litigated  by  counfel,  is  fuch, 
.that  it  is,  for  the  moft  part,  impofiible  to  deduce 

from 
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from  the  determination  of  the  Committee,  what 
their  opinion  was  upon  thofe  particular  questions. 
It  may  be  ufeful  in  this  place  to  bring  before  the 
reader  a  fort  of  general  view  of  the  fubje<St. 

Wherever  a  perfon  is  bound  by  law  to  act  with- 
out any  view  to  his  own  private  emolument,  and 
another,  by  a  corrupt  contract,  engages  fuch  per- 
fon, on  condition  of  the  payment  or  promife  of 
money,  or  other  lucrative  confideration,  to  act  in  a 
manner  which  he  fhall  prefcribe,  both  parties  are, 
by  fuch  contract,  guilty  of  bribery. 

It  is  clear,  that  every  fpecies  of  this  offence  muft 
be  confidered  as  criminal  ;  and,  accordingly,  the 
court  of  King's  Bench,  in  a  cafe  which  happened 
a  few  years  ago,  held  "  That  bribery  at  elections 
*'  of  members  of  Parliament,  muft  always  have 
*c  been  a  crime  ac  common  law,  and  puniiGhable  by 
"  indictment  or  information  (i)."  There  are, 
however,  I  believe,  no  traces  of  any  action,  or  pro- 
fecution,  for  this  kind  of  bribery,  in  the  annals  ot 
Weftminfrer-hall,  till  after  the  legiflature  thought 
fit  to  inflict  particular  penalties  upon  it,  by  the  fta- 
tute  of  the  2nd  of  Geo.  II.  cap.  24.  If  we  look 
into  lord  Coke,  Hawkins,  or  the  other  writers  on 
the  Pleas  of  the  Crown,  we  find  that  their  definitions 
extend  only  to  the  corruption  of  men  in  judi- 
cial offices. 

Perhaps  it  is  not  difficult  to  account  for  the  fi- 
lence  of  the  books  of  common  law,  on  the  fubject 
of  election  bribery.  About  the  time  when  the  in- 

(i)  The  King  <v.  Pitt,  3  Burr,  p.  1338, 

creafe 
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creafe  of  money,  and  the  growing  importance  of 
a  feat  in  the  Houfe  of  Commons,  firft  gave  rife  to 
the  offence,  the  Houfe  began  to  aflert  their  exclu- 
five  judicial  power  in  whatever  concerned  the  elec- 
tions of  their  own  members.  Bribery  efientially  af- 
fecting the  freedom  of  election,  they  took  cogni- 
zance of,  andpunifhed,  both  the  electors,and  elected, 
who  offended  in  that  refpedt  j  and  when  they  were 
once  in  pofleflion  of  this  jurifdiction,  and  it  was  un- 
derftood  to  be  a  matter  of  privilege,  it  would  have 
been  a  dangerous  attempt,  in  thofe  days,  in  any  pro- 
fecutor  to  carry  a  complaint  on  the  fubject  to  any 
other  tribunal.  Lawyers  would  have  been  very  un- 
willing to  undertake,  and  the  Judges  equally  unwil- 
ling to  entertain,  fuch  acaufe  in  Weftminfter-hall. 
They  would  have  probably  faid,  as  Mr.  Juftice 
Powis  did,  when  another  matter  touching  elections 
was,  for  the  firft  time,  brought  before  a  court  of 
common  law,  "  The  determination  of  this  is  par- 
•<  ticularly  referved  to  the  Parliament :  we  are  not 
"  acquainted  with  the  learning  of  elections,  and 
*'  there  is  a  particular  cunning  in  it,  not  known  to 
"  us(i)." 

The  firft  inftance  of  bribery  in  the  Journals  of 
the  Houfe  of  Commons,  is  that  of  Thomas  Long, 
in  the  reign  of  Queen  Elizabeth,  which  has  been 
cited  in  fo  many  books,  that  I  (hould  not  repeat  it 
nere,  if  it  were  not  for  the  difficulty  I  find  in  re- 
conciling the  entry  of  it  in  the  Journals,  with  aft 

(i)  *  Lord  Raym.  p.  944. 
VOL,  II,  D  d  ebferv- 
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obfervation  which,  in  the  report  of  the  cafe  of  the 
King  v.  Pitt,  is  faid  to  have  fallen  from  the  Chief 
Juftice  of  the  King's  Bench  on  that  occafion.  The 
counfel  againft  the  profecution  in  that  cafe  cited  lord 
Coke's  account  of  Long's  cafe,  in  his  4th  Inftitutc, 
(i)  where  he  fays,  "  That  the  mayor  of  Weftbury 
*e  was  fined  in  the  Houfe  of  Commons."  Lord 
Mansfield  is  made  to  fay  on  this,  *c  The  latter  part 
"  cannot  be  true.  There  could  be  no  fine  fet  there. 
«  — It  muft  have  been  in  the  ftar  chamber  (2)." 
Now  the  words  of  the  entry  in  the  Journals  are 
as  follows. 

"  Forafmuchaa  Thomas  Longe,  gentleman,  re- 
t(  turned  one  of  the  burgefles  for  the  borough  of 
«'  Weftburye,  in  the  county  Wiltefhire  for  this 
**  prefent  Parliament,. being  a  very  fimple  man,  and 
«'  of  fmall  capacity  to  ferve  in  that  place,  hath  this 
"  day  in  open  court  confefled,  that  he  gave  unto 
tc  Anthony  Garlande,  mayor  of  the  faid  town  of 
"  Weftbury,  and  unto  one  *  Watts  of  the 
"  fame  town,  the  fum  of  four  pounds  for  that  place 
"  and  room  of  burgefsfliip ;  it  is  ordered  by  this 
"  Houfe,  that  the  faid  Anthony  Garlande,  and 
'•"'  the  faid  Watts,  fhall  immediately  repay  unto 
*'  the  faid  Thomas  Longe  the  faid  fum  of  four 
u  pounds;  and  alfo  that  a  fine  of  twenty  pounds 
"  be  by  this  Houfe  aflefled  upon  the  corporation  or 
"  inhabitants  of  the  faid  town  of  Weftbury,  to  the 
*c  Queen's  majefty'sufe,  for  their  faid  lewd  and  flan- 

(0  P.  23.  (i)  3  Burr,  p.  1336. 

<c  derous 
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"<  derous  attempt ;  and  that  the  faid  ThomasLonge, 
"  his  executors  and  administrators,  fhall  be  dif- 
«'  charged  againft  the  faid  Anthony  Garland  and 
«  *  Watts,  their  heirs,  executors  and  adminiftra- 
"  tors,  of  and  for  all  bonds  made,  by  the  faid 
*'  Thomas  Longe,  to  any  perfon  or  perfons,  touch- 
**  ing  the  difcharge  of  the  exercife  of  the  faid  room 
"  or  place  of  burgefsfhip,  in  any  wife  (i)." 

It  appears,  therefore,  that  the  Houfe,  de  faffo* 
did  fet  a  fine  in  this  cafe,  as  they  did  in  the  cafe 
of  Arthur  Halle,  which  lord  Coke  quotes  in  the 
fame  place.  If  the  words  afcribed  to  lord  Mans- 
field really  fell  from  him,  we  muft  fuppofe  that  he 
meant,  that,  dejure^  the  Houfe  could  not  impofe  a  fine, 
and  that,  in  fuch  cafes,  the  ftar  chamber  was  the 
court  whofe  province  it  was,  in  thofe  days,  to  inflift 
that  punifhment. 

It  is  efiential  to  the  very  idea  of  eleSllon^  that  it 
fliould  be  free,  and  this  has  been  declared  by  the  le- 
giflature  in  the  ftatute  of  Weftminfter  j.  (2),  with 
regard  to  eledtions  in  general,  and  by  the  Declara- 
tion of  rights  (3),  with  regard  to  ele&ions  of  mem- 
bers of  Parliament.  Hence  it  is  underrtood  that, 
independent  of  the  pofitive  ftatutes  againft  bribery, 
whenever  a  perfon  is  returned  in  confequence  of  an 
undue  influence  acquired  by  that  means,  his  election 
is  void  ;  and  that  every  vote  purchafed  by  bribery  is 
alib  void,  the  perfon  who  gave  his  voice  under  fuch 

(1)  Journ.  9  May,  1571.  vol.  i.  p.  88.  col.  2. 

(2)  3  Edw.  i   cap.  5. 

(3)  i  Will  and  Mar.  a  fef.  cap.  a. 

D  d  2  in- 
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influence,  being  to  be  confidered  as  if  he  had  not 
voted  at  all.  There  are  determinations  of  the 
Houfe  to  this  effect,  previous  to  the  ftatutes.  Lord 
Coke  tells  us,  that  Long  was  removed ;  and  I  think 
we  may  infer  that  he  was,  from  the  entry  in  the 
Journals,  though  it  is  not  pofitively  mentioned 
there.  In  the  cafe  of  Stockbriclge,  15  Nov.  1689, 
the  election  was  avoided  on  account  of  bribery. 
Journ.  vol.  x.  p.  287,  col.  i,  2. 

Treating,  gifts,  promifes,  &c.  although  of  the 
fame  nature  with  bribery,  yet  not  falling  within  the 
popular  fenfe  of  the  word,  which  is  confined  to  the 
actual  payment  of  money,  were  frequently  fubfti- 
tuted  in  place  of  a  direct  purchafe,  in  the  hopes 
that  the  offence,  in  that  fhape,  would  pafs  with 
impunity.  This  the  Houfe  endeavoured  to  obviate, 
by  the  following  refolution  of  the  2d  of  April  1677, 
(O  which  was  made  a  (landing  order,  21  October 
1678(2). 

Refolved,  "  That,  if  any  perfon,  hereafter  to 
"  be  elected  into  a  place  for  to  fit  and  ferve  in  the 
"  Houfe  of  Commons,  for  any  county,  town,  port, 
*'  or  borough,  after  the  tefte,  or  the  ifluing  out  of 
**  the  writ  or  writs  of  election,  upon  the  calling  or 
"  funrrnoning  of  any  Parliament  hereafter  j  or, 
**  after  any  fuch  place  becomes  vacant  hereafter  in 
*«  the  time  of  Parliament,  ftall  by  himlelf,  or 
<c  by  any  other  in  his  behalf,  or  at  his  charge,  at 
'*'  any  time  before  the  day  of  his  election,  give  any 

{i)  Journ.  vol.  ix.  p. 411. col.  i. 
•(2)  Ibid.  p.  517. 

**  perfoa 
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**  perfon  or  perfons,  having  vote  in  any  fuch  e  lec- 
"  tion,  any  meat  or  drink,  exceeding  in  the  true 
t£  value  of  ten  pounds  in  the  whole,  in  any  place 
*{  or  places,  but  in  his  own  dwelling-houfe  or  ha- 
"  bitation,  being  the  ufual  place  of  his  abode  for 
"  fix  months  laft  paft  ;  or  fliail,  before  fuch  elec- 
*c  tion  be  made  and  declared,  make  any  other  pre- 
*'  fent,  gift,  or  reward,  or  promife,  obligation,  or 
"  engagement  to  do  the  fame,  eithertoany  fuch  perfon 
"  or  perfons  in  particular,  or  to  any  fuch  county, 
"  city,  town,  port,  or  borough  in  general ;  or  to,  or 
"  for  the  ufe  and  benefit  of  them,  or  any  of  them  ; 
"  every  fuch  entertainment,  prefent,  gift,  reward, 
*'  promife,  obligation,  or  engagement,  is  by  this 
"  Houfe  declared  to  be  bribery  :  and  fuch  enter- 
<£  tainment,  prefent,  gift,  reward,  promife,  obli- 
"  gation,  or  engagement,  being  duly  proved,  is  and 
«'  fhall.be  fufficient  ground,  caufe,  and  matter,  to 
tc  make  every  fuch  election  void,  as  to  the  perfon  fo 
t£  offending,  and  to  render  the  perfon  fo  elected  in- 
<*  capable  to  fit  in  Parliament  by  fuch  election  ;  and 
"  hereof  the  Committee  of  elections  and  privileges 
"  is  appointed  to  take  efpecial  notice  and  care  ;  and 
"  to  act  and  determine  matters  coming  before  them 
44  accordingly." 

This  order  is  clearly  the  mode"!  on  which  the  fta- 
tute  of  7  Will.  III.  cap.  4.  commonly  called  the 
treating  aft,  was  formed,  which  however  varies 
from  it  in  feveral  refpecls.  Jt  is  thereby  enacted, 

Sed"h  i.  "  That  no  perfon  or  perfons  hereafter 

«'  to  be  elecled  to  ferve  in  Parliament  for  any  coun- 

D  d  3  "  ty» 
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"  ty,  city,  town,   borough,   port,  or  place,  within 
*'  the  kingdom  of  England,  dominion  of  Wales,  or 
*'  town  of  Berwick  upon  Tweed,  after  the  tefte  of 
*'  the  writ  of  fummons  to  Parliament,  or  after  the 
*'  tefte  or  the  ifTuingoutor  ordering  of  the  writ  or 
"  writs  of  election  upon  the  calling  or  fummoning 
'c  of  any   Parliament  hereafter,    or   after  any  fuch 
"  place  becomes  vacant  hereafter  in  the  time  of  this 
"  prefent,  or  of  any  other  Parliament,  (hall  or  do 
*c  hereafter,  by  himfelf  or  themfelves,    or  by  any 
<l  other  ways   or  means  on  his  or  their  behalf,   or 
"  at  his  or  their  charge,    before  his  or  their  election 
<J  to   ferve    in  Parliament  for   any    county,    city, 
*'  town,  borough,  port,  or  place  within,  (as  alove), 
tc  directly    or    indirectly    give,    prefent,    or  allow 
"  to    any  perfon  or  perfons,    having  voice  or  vote 
"  in    fuch    election,    any    money,    meat,    drink, 
<{  entertainment,  or  provifion  ;    or    make  any  pre- 
"  fent,  gift,  re\vard,  or  entertainment,  or  fhall,  at 
"  any  time  hereafter,  make  any  promifc,  agreement, 
c<  obligation,  or  engagement,  to  give  or  allow  any 
*'  money,  meat,  drink,   provifion,  prefent,  reward, 
*c  or  entertainment,   to  or  for  any  fuch   perfon  or 
"  perfons  in  particular,    or   to   any    fuch  county, 
<c  city,  town,  borough,  port,  or   place  in  general, 
'*  or  to  or  for  the  ufe,  advantage,  benefit,  employ- 
*'  ment,  profit,  cr  preferment  of  any  fuch  perfon  or 
l(  perfons,  place  or    places,  in  order  to  be  eledled, 
'*  or  for  being  elected-,   to  ferve   in  Parliament  for 
"  fuch    county,    city,    borough,    town,    port,    or 
•?  pjace," 

And 
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And,  Sect.  2.  "  That  every  perfon  and  perfons  fo 
£<  giving?  prefenting  or  allowing,  making,  pro- 
•*'  mifing  or  engaging,  doing,  acting  or  proceed- 
*6  ing,  fhall  be,  and  are  hereby  declared  and 
•**  enacted  difabled  and  incapacitated,  upon  fuch 
**  election,  to  ferve  in  Parliament  for  fuch  county, 
"  city,  town,  borough,  port,  or  place;  and  that 
"  fuch  perfon  or  perfons  fhall  be  deemed  and  taken, 
•"  and  are  hereby  declared  and  enacted  to  be 
"  deemed  and  taken,  no  members  in  Parliament, 
<c  and  fhall  not  act,  fit,  or  have  any  vote  or  place 
"  in  Parliament,  but  (hall  be  and  are  hereby  de- 
*l  clared  and  enacted  to  be  to  all  intents,  conftruc- 
"  tions  and  purpofes,  as  if  they  had  been  never 
ee  returned  or  elected  members  for  the  Parlia- 
"  ment." 

Notwithstanding  this  ftatute,  bribery,  in  all  its 
branches,  was  carried  every  day  to  greater  excefs, 
and  the  legiflature  found  it  neceffary  to  make  more 
effectual  provifions  to  put  a  check  to  it,  by  inflict- 
ing fevere  penalties  on  the  offenders,  and  by  making 
it  the  intereft  of  perfons,  privy  to  the  offence,  to 
-make  fuch  difcoveries  as  might  bring'  them  to  juf- 
tice.  This  was  done  by  the  adt  of  the  id.  of  Geo. 
II.  cap.  2,4.  of  which  the  following  claufesdeferve 
particular  attention. 

Sect.  j.  "  Upon  every  election  of  any  member 
"  or  members  to  ferve  for  the  Commons  in  Parlia- 
•**  mentj  every  freeholder,  citizen,  freeman,  burgefs, 
*'  or  perfon,  having  or  claiming  to  have  a  right 
*'  to  vote  or  be  polled  at  fuch  election,  fhall, 
D  d  4  "  before 
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"  before  he  is  admitted  to  poll  at  the  fame  eleo 
*{  tion,  take  the  following  oath,  (or  being  one  of  the 
"  people  Called  Quakers,  fhall  make  the  folemn 
*•*  affirmation  appointed  for  Quakers),  in  cafe  the 
"  fame  fhall  be  demanded  by  either  of  the  can- 
<c  didates,  or  any  two  of  the  electors  j  That  is  to 
«  fay, 

*c  I,  A.  B.  do  fwear,  (or,  being  one  of  the  peo- 
<c  pie  called  Quakers,  I,  A.  B.  dofolemnjy  affirm,) 
*c  I  have  not  received,  or  had  by  myfelf,  or  any  perfon 
*^  whatsoever  in  t,ruft  for  me,  or  for  my  ufe  and  benefit, 
*'  directly  or  indirectly,  any  fum  or  fums  of  money, 
"  office,  place  or  employment,  gift  or  reward,  or 
kt  any  promife  or  fecurity  for  any  money,  office, 
tc  employment  or  gift,  in  order  to  give  my  vote  a.t 
"  this  election,  (and  that  I  have  not  been  before 
"  polled  at  this  election). 

Sect.  7.  "  If  any  perfon  who  hath,  or  claimeth 
.'*  to  have,  or  hereafter  fhall  have,  or  claim  to  have 
*{  any  right  to  vote  in  any  fuch  election,  fhall, 
^'  from  and  after  the  faid  24th  day  of  June  which 
"  fhall  be  in  the  year  of  our  Lord  one  thoufand 
"  feveji  hundred  and  twenty- nine,  afk,  receive 
<c  or  take  any  money  or  other  reward,  by  way 
*'  of  gift,  loan  or  other  device,  or  agree  or  con- 
"  tradt  for  any  money,  gift,  office,  employment,  or 
'..'  other  reward  wh^atfoever,  to  give  his  vote,  or  to 
"  refufe  or  forbear  to  give  his  vote  in  any  fuch 
"  eledion,  or  if  any  perfon  by  himfelf,  or  any  per- 
"  fon  employed  by  him,  doth  or  fhall,  by  any  gifit 
*'  or  reward,  or  by  any  promife,  agreement  or  fer 
*'  curity  for  any  gift  or  reward,  corrupt  or  procure 
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**  any  perfon,  or  perfons  to  give  his  or  their  vote  or 
'*  votes,  or  to  forbear  to  give  his  or  their  vote  or 
<*  votes  in  any  fuch  election,  fuch  perfon  fooffend- 
"  ing  in  any  of  the  cafes  aforefaid,  (hall,  for  every 
"  fuch  offence,  forfeit  the  fum  of  five  hundred 
"  pounds  of  lawful  money  of  Great  Britain,  to  be 
*'  recovered  as  before  directed;  (i.  e.  §  i.  by  ac- 
"  tionofdebt,  bill,  plaint,  or  information,  in  any 
"  of  his  Majefty's  courts  of  record  at  Weftminfter  ; 
"  and  if  the  offence  fhall  be  committed  in  Scot- 
"  land,  by  fummary  action  or  complaint  before  the 
^c  court  of  feffion,  or  by  profecution  before  the 
"  court  of  jufticiary),  together  with  full  cofts  of 
"  fuit  ;  and  every  perfon  offending  in  any  of  the 
"  cafes  aforefaid,  from  and  after  judgment  obtained 
"  againft  him  in  any  fuch  action  of  debt,  bill, 
"  plaint,  or  information,  or  fummary  action  or 
"  profecution,  or  being  any  ctherwife  lawfully  con" 
"  viEted  thereof^  (hall  for  ever  be  difabled  to  vote 
"  in  any  election  of  any  member  or  members  to 
c<  Parliament,  and  alfo  fhall  for  ever  be  difab'ed  to 
"  hold,  exercife,  or  enjoy  any  office  or  franchife 
"  to  which  he  and  they  then  fhall,  or  at  any  time 
"  afterwards  may  be  entitled,  as  a  member  of  any 
"  cify,  borough,  town  corporate,  or  cinque  port,  as 
<c  if  fuch  perfon  was  naturally  dead." 

By  Sect.  8.  Any  perfon  offending  againft  the 
act,  who,  within  twelvemonths  after  the  election, 
fhall  difcover  another  perfon  or  perfons  offending 
againft  it,  fo  as  the  perfon  fo  difcovered  be  there- 
upon cqn,vidted,  fuch  perfon  fo  difcovering,  and  not 
t  having 
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having  been  before  that  time  convicted  of  any  of- 
fence againft  the  aft,  is  exempted  from  the  penal- 
ties and  difabilities  which  he  would  otherwife  in- 
cur. 

By  Seel.  n.  (explained  by  the  gth  of  Geo.  II. 
cap.  38.)  thofe  penalties  and  difabilities  are  not  to 
take  place,  unlefs  the  profecution  be  commenced 
within  two  years  after  they  fhall  be  incurred. 

By  the  i6th  of  Geo.  II.  cap.  u.the  provifions 
of  the  2d  of  Geo.  II.  cap.  24.  are  extended  to  the 
election  of  delegates  in  Scotland  (i),  with  this  va- 
riance, that  a  different  oath  is  thereby  prefcribed 
for  the  magiftrates  and  counfellors,  who  are  the 
electors  of  the  delegates  (2). 

Upon  thefe  ftatutes  Mr.  Juftice  Blackftone  ob- 
ferves,  that  there  is  nothing  wanting  to  complete  their 
•efficacy,  but  refolution  and  integrity  to  put  them  in 
ftrict  execution  (3).  Since  the  new  judicature  was 
eftablifhed,  the  public  have  feen  that  fuch  vigorous 
execution  of  this  part  of  the  law  is  no  longer  want- 
ing, whatever  may  have  been  the  cafe  when  the 
learned  Judge's  work  was  firft  publifhed.  There 
are  ftill  however  many  queftions  which  having 
arifen  on  the  conduction,  both  of  the  ftatutes,  and 
of  the  common  law  of  Parliament,  concerning  bri- 
bery, and  not  having  been  fettled  by  direct  deter- 
minations, ferve  to  embarrafs  thofe  who,  from  3 

(1)  16  Geo.  II.  csp.  ii.  §  33. 

(2)  i6Geo.  II.  cap.  n.§  34. 

(*)  Biack.  Com.  vol.  i.  p.  179.  4/0, 

fenfe 
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ifenfe  of  its  dangerous  tendency,  are  zealous  to  era- 
dicate this  evil  as  far  as  is  poflible,  by  the  only 
means  by  which  it  can  be  done,  certain  and  fpeedy 
punifhment. 

The  moft  confiderable  of  thofe  queftions  are  as 
follows : 

i.   How  far  does  the  incapacity  declared  by  the 
ftatute  of  William  extend  ? 

The  moft  obvious  meaning  of  the  words  is,  that 
the  perfon  who,  in  order  to  be  elected,  has  been  guilty 
of  any  of  the  different  fpecies  of  bribery  there  defcribed, 
{hall  be  incapable   of  fitting  by  a   return  made  of 
him  to  the  particular  writ  after  the  tefte  of  which, 
or  after  the  vacancy  which  gave  occafion  to  it,  his 
offence  was   committed.     By  this   conftrudtion,    if 
upon  fuch  perfon's  being  returned,  and,   in  confe- 
quenceof  the  proof  of  the  offence,  his  election's' be- 
ing declared  void,  a  new  writ  (hould  {flue,  and  he 
fhould    ftand  again,  and    be  chofen  and    returned, 
without  renewing  the  offence  after  the  tefte  of  fuch 
new  writ,  he  would  be  entitled  to  fit  on  this  new 
election.      The  ftatute,  however,  has  been  under- 
ftood  otherwife  ;  and  the  words  t{  fucb  clcftion'  are 
explained  to  mean  any  election  made  to  fill  the  par-  . 
ticular  feat  for  which  the  firft  writ  iffued,  which, 
although    a   new  writ  iffues,  the  fecond  election  is 
to  do,  for   it  cannot  be  faid  to  have  been  fupplied 
by  the  firft,  nobody  having  been  thereby  entitled  to 
take  poffeflion  of  it.      The   determination  in    the 
cafe  of  Thetford  in  1699,  or  rather  1700,  feems  to 
parry  the  incapacity  ftill  farther.      On  the  26th  of 

January, 
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January,  the  Houfe  had  come  to  the  following  re- 
iblution. 

Refolved,  "  That  James  Sloane,  Efquire,  in, 
*'  treating  the  Corporation  of  Thetford,  in  the 
**  county  of  Norfolk,  has  been  guilty  of  a  breach 
"  of  the  late  aft  of  Parliament  for  preventing  ex- 
««  pences  in  elections." 

Then  his  eleftion  was  refolved  to  be  a  void 
election  (i)  ;  and  anew  writ  iffuing,  Mr,  Sloane 
was  re-chofen,  and  Mr.  Soame,  the  other  candi- 
date, petitioned  againft  him ;  in  confequence  of 
which,  the  following  entry  appears  in  the  Jour- 
nals. 

2  March,  1699.  tc  The  Houfe,  (according  to- 
*'  order),  proceeded  to  take  into  confideration  the 
*c  aft  made  in  the  yth  year  of  his  Majefty's  reign, 
*e  for  preventing  charge  and  expence  in  elections 
"  of  members  to  ferve  in  Parliament  ; — And  the. 
"  petition  of  Edward  Soame,  Efq.  was  read  ;— 
*'  And  the  faid  aft  was  read  ;— And  Mr.  Sloane 
"  attending,  (according  to  order),  he  was  heard  in 
"  his  place  j — And  then  he  withdrew.— And  a 
«'  debate  arifing  in  the  Houfe,  upon  the  con-. 
"  flruftion  of  the  faid  aft,  upon  Mr.  Sloane's  be- 
"  ing  again  chofen  and  returned  for  the  borough 
"  of  Thetford.— —And  the  queftion  being  put,  That 
'*  the  faid  Mr.  Sloane  be  capable  of  ferving  in  this 
ft  prefent  Parliament,  for  the  faid  borough,—— It 
"  pa  fled  in  the  negative  (2)." 

(0  Jour.  vol.  xiii.  p.  145.  coLa.  (a)  Ibid.  p.  45.1.  col.  ^. 

Tlxi% 
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This  determination  would  extend  the  incapacity 
to  every  fubfequent  vacancy  which  might  happen 
for  the  fame  place  during  the  courfeof  a  Parliament. 
Thus,  if  a  third  writ  had  iflued,  and  Mr.  Soamc, 
(or  any  new  candidate),  had  then  been  elected,  and 
returned,  and  he  had  vacated  his  feat  a  year  after- 
wards, Sloane,  according  to  the  decifion  of  the 
Houfe,  was  then  incapable  of  coming  in  his  room. 
But,  as  far  as  I  can  underftand  them,  the  words  of 
the  ftatute  do  not  warrant  fuch  a  conftruction  5 
much  lefs  can  they  mean  that  a  pcrfon  offending 
againft  the  ftatute  fhall  be  for  ever  afterwards  in- 
capable of  reprefenting  the  place  where  the  offence 
was  committed  ;  -yet  this  feems  to  be  aflerted  by 
an  author  of  great  authority,  when  he  fays, 
«'  That  it  is  enacted,  that  no  candidate  fhall,  &c« 
(reciting  the  prohibition  of  the  act,)  "  on  pain  of 
'"  being  Incapable  to  ferve  for  that  place  in  Parlia- 
"  ment(i}" 

2.  Is  a  candidate  who,  before  the  tefte  or  i  flu  ing; 
of  the  writ,  or  before  the  vacancy,  has  bribed  one 
or  more  electors,  but  who  has  a  majority  of  un- 
bribed  votes,  and  has  been  returned,  capable  of  fit- 
ting on  fuch  return  ? 

This  cafe  is  not  withinthe  provifions  of  either  of  the 
ftatutes  ;  and  as  it  has  never  been  contended,  that  a 
man  who  has  been  guilty,  or-  is  even  convicted,  of 
bribery,  thereby  incurs  a  general  inability  to  be 
elected,  it  would  feem,  upon  principle,  that  the 

(0  Blackft.  Cora.  vol.  i.  p.  178.  4^, 

majority 
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majority  of  fair  electors  having  chofen  fuch  a  per- 
fon,  although  in  a  place  where  fome  have  been  cor- 
rupted by  him,  their  election  ought  to  be  as  valid 
as  if  they  had  chofen  a  man  who  had  been  a  can- 
didate, and  had  bribed,  in  another  place.  But  it  is 
faid,  that  the  current  of  determinations  is  otherwife  ; 
and  in  this  very  cafe  of  St.Ives,  it  was  underftood, 
by  the  counfel  on  both  fides,  that  Mr.  Praed  muft 
have  been  declared  duly  elected,  if  the  Committee 
had  not  thought  that  a  perfon  who  has  gained  any 
votes  by  bribery  is  incapable  of  fitting  on  that  elec- 
tion, although  he  have  the  voices  of  a  majority  of 
uncorrupted  electors. 

3.  If  there  ara  two  candidates,  and  one  has  been 
guilty  of  bribery,  but  ftill  has  a  majority  of  fair 
unbribed  votes,  fhall  the  other,  on  the  bribery  be- 
ing proved  on  the  firft,  be  declared  duly  ele&ed  ? 

In  the  cafe  of  Chippenham,  in  169^-,  Sir  Bafi! 
Firebrafs,  the  fitting  member,'  had  60  votes  ;  Mr. 
Talmafh,  the  petitioner,  only  4-4.  Bribery  was  im- 
puted to  the  fitting  member.  But  only  14  of  his 
votes  were  objected  to,  and  the  objections  to  y 
were  given  up  ;  fo  that,  deducing  the  other  7,  hs 
remained  with  a  confiderable  majority.  Yet  the 
Houfe  refolved,  22  Jan.  That  Sir  Bafil  Firebrafs, 
by  himfelf,  or  agents,  had  been  guilty  of  bribery, 
and  was  not  duly  elected  j  and  that  Mr.  Tulmajh 
was  duly  elefled  ( i ). 


(i)  Journ.  vol.  x.  p.  638.  col  z. 

This 
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This  cafe,  however,  is  not  fufficient  to  efhblifh 
a  doctrine  clearly  againft  reafon  and  juftice.  If  it 
is  the  law  of  Parliament,  that  a  candidate  who  is 
guilty  of  bribing  a  fingle  voter,  cannot  fit  on  that 
occafion  for  the  place  where  he  was  guilty  of  the 
bribery,  ftill,  as  the  fact  of  his  having  fo  done  is 
not  to  be  prefumed  to  have  been  known  to  the 
other  fair  electors  who  voted  for  him,  their  votes 
cannot  be  taken  to  have  been  thrown  away,  which 
they  muft  be,  in  order  to  entitle  the  other  candi- 
date to  the  feat.  The  cafe  of  Chippenham  was 
cited  laft  winter  in  that  of  Shaftefbury,  but  it  was 
little  relied  on,  and  the  contrary  doctrine  feemed 
to  be  confidered  in  general  in  all  the  bribery 
caufes  as  unqueflionable,  viz.  That  a  petitioner 
who  proves  bribery  on  the  fitting  member,  muft  alfo 
difqualify  by  bribery,  or  otherwife,  a  fufficient 
number  of  the  fitting  member's  votes  to  leave  him- 
felf  a  majority,  before  he  can  be  entitled  to  the 
feat. 

4.  If  a  candidate,  or  his  agent,  give,  or  promifo 
money,  or  other  reward,  to  a  voter,  in  order  to 
procure  his  vote  for  fuch  candidate,  and  the  voter 
afterwards  vote  for  another  candidate,  is  the  firft 
thereby  difqualified  from  fitting  even  if  he  have  a 
majority  of  legal  votes  ? 

The  counfel  for  the  petitioner  in  the  cafe  of 
Shaftefbury  maintained  the  negative  of  this  propefi- 
tion  ;  yet,  upon  the  fame  general,  though  inaccu- 
rate idea  of  an  invafion  of  the  freedom  of  election, 
on  which  alone  the  determination  mentioned  under 

the 
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the  fecorid  queftion  muft  have  proceeded,  it 
&em  that  the  affirmative  ought  to  be  adopted.  It 
has  been  determined,  by  the  Court  of  King's  Bench, 
that,  in  fuch  a  cafe,  the  penalties  of  the  ftatute  of 
George  the  II.  are  incurred  by  the  corrupter  (i). 

5.  If  an  elector  receive  a  bribe,  and  in  confideration 
thereof  engage  to  vote  for  one  candidate,  and  at  the 
election  vote  for  another,  on  whofe  behalf  he  has 
received  no  bribe,  is  the  gratuitous  vote  given  by 
fuch  elector  for  the  other  a  good  vote,  or  void  ? 

It  was  generally  underftood  by  the  counfel,  that, 
according  to  the  ftate  of  the  poll  in  the  cafe  of  Saint 
Ives,  Mr.  Drummond  could  not  have  been  de- 
clared duly  elecled,  if  the  Committee  had  not  thought 
that  fuch  votes  were  void.  The  Committee,  in  the 
cafe  of  Shaftefbury,  was  alfo  fuppofed  to  have  been 
of  this  opinion  :  the  ground  of  which  is  this, 
That,  by  the  oath  prefcribed  by  the  ftatute  of  George 
the  Second,  the  elector  muft  fwear,  that  he  hath 
received  no  money,  &c.  •*  in  order  to  give  his  vote 
"  at  that  elefiion"  An  elector  who  refufes  this  oath 
cannot  vote.  Therefore  if  he  is  proved  to  have 
been  in  fuch  a  fituation  at  the  election,  that  he 
could  not  have  taken  the  oath  without  perjury, 
liis  vote,  according  to  the  true  conftruction  of  the 
ftatute,  ought  not  to  be  allowed.  I  have  heard, 
however,  that  fome  very  diftinguifhed  characters  in 
\Veftminfter-hall  hold  a  contrary  opinion.  They 
think  that  the  meaning  of  the  oath  is,  that  the  elec- 

(r)  Sulfton  i>.  Norton.   3  Burr.  p.  1135. 

tor 
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tor  fhall  fwear  that  he  had  not  received  any  money* 
&c.  in  order  to  vote  for  the  perfon  for  whom  he  did 
vote.  That  at  any  rate,  till  the  oath  is  tendered 
and  refufed,  it  CJKI  have  no  effect,  and  that  the  va- 
lidity of  the  vote,  till  then,  muft  depend  on  the  ge- 
neral principle  of  the  freedom  of  choice.  That  the 
choice  made  by  the  ele&or  in  the  cafe  put,  is  free, 
and  unbiafled.  That  it  is  unqueftionable  that,  if 
fuch  elector  had  a  vote  at  any  other  place,"he  might 
there,  after  receiving  the  bribe,  vote  for  a  perfon 
who  had  not  bribed  him,  (unlefs  he  had  been  pre- 
vioufly  convicted  according  to  Sect.  7.  of  the  fta- 
tute  of  George  the  Second.)  That  he  might  vote 
at  the  election  of  any  other  officer  ;  as  a  mayor,  a 
fheriff,  &c.  and  his  vote  in  thofe  cafes  would  be 
good  ;  and  that  the  election  of  one  member  for  a 
place  is  as  diftindt  a  thing  from  the  election  of  the 
other,  as  the  election  of  a  member  for  one  place  is 
from  that  of  a  member  for  another  ;  or  aS  that  of  a 
member  of  Parliament  is  from  that  of  a  fheriff  or 
other  officer.  This  idea  is  elucidated,  if  not  cor- 
roborated, by  what  has  been  faid  in  the  cafe  of  Brif- 
tol,  note  (B;,  to  (how  that  formerly  the  two  mem- 
bers for  a  place  were  not  chofenjimul  &  femel,  and 
that  there  is  no  law  which  makes  it  neceflary  that 
they  fhould  be  fo  chofen,  at  this  day. 

6.  If  an  elector  is  proved  to  have  acted  as  an  agent 
in  bribing  other  ele£lors,  but  there  is  no  proof  tf  t  he 
himfelf  was  bribed,  is  his  vote  a  good  vott,  or 
void  ? 

VOL.  II.  E  e  Thofe 
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Thofe  who  argue  that  it  is  void,  fay  that  the 
acting  as  an  agent  in  bribing  others  is  fuch  an  in- 
fringement of  the  freedom  of  ele&ion,  that  the  law 
will  prefume  that  fuch  agent  was  as  little  fcrupulous 
with  regard  to  himfelf,  as  he  had  been  with  regard 
to  others. 

7.  If  an  ele&or  receive  a  bribe  in  order  both  to 
vote  himfelf,  and  to  procure  the  votes  of  others, 
and  he  from  that  corrupt  motive  do  procure  the 
votes  of  others,  but  without  corrupting  them,  and 
merely  by  perfuafion,  or  a  juftifiable  influence 
which  he  may  have  over  them,  (hall  the  votes  fo 
procured  be  confidered  as  good,  or  as  being  void  ? 

I  am  not  aware  that  this  queftion  has  ever 
been  agitated  before  a  Committee  of  elections  j  but 
it  was  the  chief  point  in  the  cafe  of  the  annual 
election  of  the  magiftrates  of  the  borough  of  Stir- 
ling in  Scotland,  for  Michaelmas  1773,  and  the  court 
of  feffion,  i  March  1775,  avoided  the  election  on 
the  ground  that  fuch  votes  were  bad  (i).  As 
they  muft  have  determined  this  upon  general  prin- 
diples,  thofe  principles  would  be  equally  applica- 
ble to  votes  at  an  election  of  a  member  of  Par- 
liament. But  the  decifion  was  carried  by  a  very 
fmall  majority  ;  I  believe  only  of  one  voice ;  and 
an  appeal  was  brought  in  the  Houfe  of  Lords> 

(i)  Jphn  Paterfon  and  others  againft  James  Alexander, 
Efq.  and"  others.  See  the  Interlocutor  in  the  cafe  of  the 
Refpondents,  p.  13.  and  in  the  cafe  of  the  Appellants, 
Pag-  J- 

which 
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which   ftands    firft  to   be   heard. when  the  Parlia- 
ment meets. 

G^"  The  refolution  of  the  Houfe  concerning  bri- 
bery, which  is  cited  in  the  cafe  of  Hindon  (i),  has 
been  renewed  at  the  beginning  of  every  feffion,  ever 
fince  13  Feb.  170^(2). 

(i)  Supra,  vol.1,  p.  198. 

(a)  Journ.  vol.  xiii.  p.  316,   317. 
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THE 

C         A         S         E 

Of  the  DISTRICT,of 

NORTH    BERWICK,  HADDINGTON, 
LAUDER,  JEDBURGH,  and  DUNB  AR, 

In   SCOTLAND. 


Ee  3 


Milborne  Port. 
Oxfordfhire. 
Malmefbury. 
Midhurft. 
Downton. 
Boroughbridge, 
Hereford. 
\Taunton. 
Peterborough. 
Breconfhire. 
Briftol. 
Dumfriesniire. 


The  Committee  was  chofen,   on  Tuefday,   the  2d  of 

May,  and  confifted  of  the  following  Gentlemen. 
Lord  George Germaine,Chairman,     \  Eaft  Grinftead. 
Charles  Wolfeley,    Efq. 
Lord  Charles  Spencer, 
William  Strahan,  Efq. 
John  Orde,  Efq. 
Sir  Philip  Hales,  Bart. 
Anthony  Eyre,    Efq. 
John  Scudamore,  Efq. 
Alexander  Pophatn,  Efq, 
Richard  Benyon,  Efq. 
Charles  Morgan,  Efq. 
Edmund  Burke,  Efq. 
Robert  Laurie,    Efq. 

N  OMINEES. 
Of  the  Petitioner, 
Fletcher  Norton,  Efq. 

Of  the  Sitting  Member ', 
Sir  Cecil  Wray,  Bart. 

P  E  T  i  T'I  o  N  E  R  s. 
Sir  Alexander  Gilmour,    Bart. 

Andrew   Dickfon,     Efq.    &c.     Conftituent  Members 
.    of  the  Town  Council  of  the  borough  of  Hadding- 

ton,  at  Michaelmas,  1774. 

The  Magiftrates  and  Town  Council  of  North  Berwick. 

The  Provoft,  Magiflrates,  and   Town  Council  of  the 

borough  of  Dunbar. 

Sitting  Member, 
The  Honourable  John  Maitland. 

COUNSEL. 

For  the  Petitioners. 

Mr.  Cro%,  Mr.  Lee. 

For  the  Sitting  Member. 
Mr.  Rae,  Mr.  Hardinge. 


J 


Carlifle. 


Eaft  Retford. 
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THE 

CASE 

Of   the    DISTRICT    of 

NORTH    BERWICK,    &c. 

- 

ON  Wednefday,  the  3d  of* May,  the' 
Committee  being  met,   and  the  pe- 
tions  read,  they  all  appeared   to  contain 
the  fame  allegations,  viz. 

That,  at  the  election  of  a  member  to 
reprefent  the  boroughs  of  North  Berwick, 
Haddington,  Lauder,  Jedburgh,  and  Dun- 
bar,  at  North  Berwick,  the  prefiding  bo- 
rough of  the  diftrict  for  the  time,  on 
Monday  the  3  i  ft  of  October,  1774,  com- 
miffions  were  produced  in  favour  of  per- 
fons  named  as  delegates  for  the  feveral  bo- 
roughs ;  and  David  Kinloch,  Efq.  ap- 
peared, and  claimed  a  vote,  as  having 
been  the  perfon  duly  elected  delegate  for 
the  borough  of  Haddington,  though  a 
E  e  4  com- 
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commiflion  had  been  made  out  in  favour 
of  Robert  Burton,  Efq.  provoft  of  Had- 
dington  ;  and  accordingly  he  gave  his  vote 
at  the  election,  under  proteft ;  and  that 
the  delegates  producing  commiffions  from 
the  boroughs  of  Haddington,  Lauder,  and 
Jedburgh,  voted  for  the  honourable  John 
Maitland,  clerk  of  the  Pipe  in  the  court 
of  Exchequer  in  Scotland,  and  the  dele- 
gates from  North  Berwick  and  Dunbar 
voted  for  Sir  Alexander  Gilmour,  the  pe- 
titioner. That  Mr.  Maitland  had  been  re- 
turned, but  Sir  Alexander  Gilmour  was 
duly  elected,  and  was  therefore  induced  to 
make  the  prefent  application  for  redrefs  ; 
for  that  Mr.  Maitland  Was  incapable  of 
representing  this  diftrict  of  boroughs,  or 
fitting  as  a  member  in  the  Parliament  of 
Great  Britain  (A),  by  virtue  of  the  flatutc. 
of  the  6th  Anne,  cap.  7  .§  5.  hie  office  of 
clerk  of  the  Pipe,  in  the  court  of  Exche- 
quer in  Scotland,  having  been  created  or 
erected  fmce  the  25th  of  October,  1705  ; 
and  that,  befide§  this,  the  two  commif- 
fions for  the  boroughs  of  Haddington  and 
Jedburgh  granted  to  Mr.  Burton,  arid  Mr, 
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Hogg,  as  their  delegates,  were  granted 
by  perfons  who  were  by  law  incapable  of 
electing  a  delegate,  having  no  right  them- 
felves  to  the  offices  they  aflumed  in  the 
faid  boroughs ;  and  the  faid  commiffions 
were  procured  by  bribery,  corruption,  and 
undue  influence  ;  and,  if  there  were  any 
perfons  entitled  to  elect  a  delegate  for  the 
borough  of  Haddington,  David  Kinloch 
was  the  perfon  duly  elected,  and  his  vote 
only  was  a  good  vote ;  and  that,  in  con- 
fequence  of  thefe  and  many  other  objec- 
tions to  the  election  of  Mr.  Maitland,  it 
would  appear  that  Sir  Alexander  Gilmour 
was  the  perfon  duly  elected  for  the  faid 
diftrict  of  boroughs  ;  Praying  therefore, 
(0,  &c. 

From  this  ftate  of  the  allegations  of 
the  feveral  petitions,  it  appears  that, 
the  two  general  queftions  in  the  cafe 
were, 

1.  Whether  Mr.  Maitland  was  eligible. 

2.  Whether,  he,  or  Sir  Alexander  Gil- 
niour,  had  the  majority  of  legal  votes. 

(?)  Votes,  7  Dec.  1774.  P-  44>  45- 

It 
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It  was  propofed  by  the  Committee,  that 
the  firft  queftion  fhould  be  argued  and 
determined  feparately. 

By  the  ftatute  of  the  6th  of  Anne,  cap. 
7.  ^  25.  it  is  enacted  as  follows  : 

u  That  no  perfon,  who  fhall  have  in 
".  his  own  name,  or  in  the  name  of  any 
"  perfon  or  perfons  in  truft  for  him,  or 
"  for  his  benefit,  any  new  office  or  place 
"  of  profit  whatfoever  under  the  Crown, 
"  which  at  any  time  fince  the  five  and 
"  twentieth  day  of  October,  in  the  year 
"  of  our  Lord  One  thoufand  feven  hun- 
".dred  and  five,  have  been  created  or  ereff- 
t(  ed,  or  hereafter  fhall  be  created  or  erect- 
"  ed,  fhall  be  capable  of  being  elected,  or 
"  of  fitting  or  voting  as  a  member  of  the 
«'  Houfe  of  Commons,  in  any  Parliament 
"  which  fhall  be  hereafter  fummoned  and 
"  holden." 

The  counfel  for  the  petitioners  contend- 
ed, that  the  office  of  clerk  of  the  Pipe, 
which  Mr.  Maitland  was  admitted  to  have 
been  pofifefied  of  at  the  time  of  the  elec- 
tion, was  a  new  office  of  profit,  under  the 
Crown,  within  the  meaning  and  defcrip- 
tion  of  the  ftatute. 

In 
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In  the  following  ftate  of  the  material 
circurnftances  concerning  this  part  of  the 
cafe,  the  fads  were,  in  part,  admitted,  and, 
in  part,  proved  by  authenticated  papers, 
and  by  the  parole  teftimony  of  Mr.  Walker 
and  Mr.  Mackenzie,  two  attorneys  belong- 
ing to  the  court  of  Exchequer  in  Scotland. 
There  exifted  in  Scotland  a  court  of  Ex- 
chequer,   as    far   back  as   any   authentic 
hiftory  of  that  country  goes.    The  court 
confifted  of  the  Lords  of  the  Exchequer, 
and  a  number  of  clerks  and  other  inferior 
officers.     By  an  eftablffiment,  or  account 
of  the  officers  of  the  Exchequer  and  their 
falaries,  which  bears  date  in  1608,  and  is 
the  lateft  to  be  found  before  the   union, 
it  appears  that  there  were   then  belong- 
ing   to   the  court — A  .clerk  of  the   fhe- 
rifFs    roll,    a   clerk  of  the  borough  roll, 
two  clerks   to   the  Lord  Regifter  and  Ex- 
chequer,   and    a  prefenter  of  fignatures. 
All  thefe  clerks  held  their  offices   for  life, 
by    virtue  of  commiffions  from  the  Lord 
Regijler.    The  falary  of  the  firft  was  only 
136!.    135.  Scots.    Of  the  fecond  iSol. 
Scots.     Of  the  two  clerks  of  Exchequer 
i cool.    Scots.      In   the  commiffion  to  a 
clerk  of  Exchequer,  he  was  ftyled  deputy^ 

to  ' 


423         CASE       XXIV. 

to  the  Lord  Regifter,  dictator  of  the  rolls, 
and  keeper  of  the  property-roll. 

By  the  treaty  of  union,  all  the  ordi- 
nary courts  of  juftice  in  Scotland  were  left 
with  their  former  conftitutions  and  jurif- 
didions.  But  with  regard  to  the  Exche- 
quer, there  was  the  following  ftipulation  : 
"  That  there  be  a  court  of  Exchequer  in 
*'  Scotland  after  the  union,  for  deciding 
"  queftions  concerning  the  revenues  of 
"  cuftoms  and  excifes  there,  having  the 
"  fame  power  and  authority  in  fuch  cafes, 
<f  as  the  court  of  Exchequer  has  in  Eng- 
"  land  ;  and  that  the  faid  court  of  Exche- 
'"  quer  in  Scotland  have  power  of  patting 
"  iignatures,  gifts,  tutories,  and  in  other 
"things,  as  the  court  of  Exchequer  at 
"  prefent  in  Scotland  hath ;  and  that  the 
"  court  of  Exchequer  that  now  is  in  Scot- 
"  land  do  remain,  until  a  new  court  of 
"  Exchequer  be  fettled  by  the  Parliament 
*'  of  Great  Britain  in  Scotland  after  the 
"  union  (i).J> 

In  the  year  following,  (1707)  a  court 
of  Exchequer  was  "  fettled,  eftabliihed, 
erefled,  and  conftituted,3>  in  Scotland,  ac- 

(i)  A«t.  19. 

cord- 
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cording  to  the  above  ftipulation,  by  the  fla- 
tute  of  the  6th  of  Queen  Anne,  cap.  26. 

It  was  thereby  enacted,  that  the  Lord 
High  Treafurer  of  England,  a  Chief  Ba- 
ron, and  four  Barons  to  be  ( i )  appointed 
by  the  Crown,  fhould  be  judges  of  the 
court,  and  fhould  hold  their  offices  "  quam- 
"  diufe  bene  gcfferint  (2).*' 

The  third  and  twenty-firft  feclions  arc 
in  the  following  words. 

«c  Seel:.  3.  And  it  is  further  enacted 
"  by  the  authority  aforefaid,  that  there 
"  fhall  be  in  the  faid  court  of  Exchequer 
tc  in  Scotland,  the  feveral  offices  follow- 
"  ing,  that  is  to  fay,  the  office  of  Queen*s 
<c  remembrancer,  the  office  of  Lord 
"  Treafurer 's  remembrancer,  the  office  of 
"  clerk  of  the  Pipe^  and  fuch  other  of- 
u  fices  now  in  being  in  the  court  of  Ex- 
**  chequer  in  England,  or  [as]  are  now  in 
"  being  in  Scotland,  relating  to  fignatures, 
c*  gifts,  and  tutories,  as  the  Queen's  Ma- 
<(  jefty,  her  heirs  and  fucceflbrs,  fliall  from 
tc  time  to  time  think  fit  and  proper,  to  be 
"  conftituted  and  apointed  under  the  feal 
"  which  by  the  faid  articles  of  union  is 

(0  Sea,  24.       (2)  Sea.  2. 
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"  appointed  to  be  kept  in  Scotland  ;  and 
"  that  fuch  perfons  (hall  be  the  matters  or 
"  chief  officers  of  and  in  the 'faid  refpec- 
"  tive  offices,  and  for  fuch  term,  eftate,  and 
"  intereft  therein,  as  the  Queen's  majefty, 
"  her  heirs  and  fucceffors,  mail  from  time  to 
"  time  by  letters  patent  under  the  feal  afore- 
"  faid  ordain  or  appoint,  and  that  the 
"  faid  mafters  or  chief  officers  of  the  afore- 
"  faid  feveral  offices  mall  have  and  appoint 
"  from  time  to  time  under  them,  and  in 
"  their  refpedive  offices,  Rich  and  fo  many 
"  attorneys  and  clerks  as  mail  be  fit  and 
"  proper  for  the  bufinefs  in  their  refpec- 
"  tive  offices  ;  which  faid  mafters  and  chief 
"  officers,  as  alfo  the  faid  attorneys  and 
"  clerks,  mail,  before  their  admiffions  into 
"  their  offices  or  places  refpectively,  take 
"  fuch  oath  or  oaths  in  the  faid  court,  or 
*'  before  the  Chief  Baron,  or  one  of  theBa- 
"  rons  of  the  faid  court,  for  their  faithful 
"  and  honed  carriage  and  behaviour  in 
"  their  faid  offices  refpecT:ively,  as  the  like 
*'  officers,  attorneys,  and  clerks  in  the 
"  court  of  Exchequer  in  England  have 
"  ufed  and  ought  to  do,  or  as  by  the  Ba- 
"  rons  of  the  faid  court  of  Exchequer  in 

"  Scot- 
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"  Scotland  ihall  for  that  purpofe  be  de- 
*c  vifed  and  appointed." 

Sect.  21.   "  Provided  always,  and  be  it 
"  enacted,  that  the  two  principal  clerks  of 
"  Exchequer  in   Scotland,    and  other  of- 
"  ficers  in  that  court,  who  have  grants  of 
«'  their  offices  during  life,   or  of  inheri- 
"  tance,  fhall  enjoy  their  offices  according 
"  to  the  nature  of  their  gifts,  except  in  fo 
"  far  as  thefe  offices  are  inconfiftent  with 
«'  the  conftitution   of  Exchequer,   as  the 
<c  fame  is  fettled  by  this  act :    In  which 
"  cafe,    be   it    enacted   by  the  authority 
"  aforefaid,  that  any  perfon   having  right 
"  to  any  fuch  office,  fhall  be  provided  in 
"  one  or  other  of  the  offices  eftablifhed  by 
"  this  act,   equal   in  value  to  what  they 
"  now  enjoy,  to  hold  for  life,  or  in  fee 
"  refpectively,  or  have  fome  other  equi- 
"  valent  recom pence  for  the  lofs  of  fuch 
"  office." 

At  the  time  of  the  union,  the  two 
clerks  of  Exchequer  were  Mr.  Colin 
Mackenzie,  and  Mr.  William  Stuart. 

After  the  eftabliihment  made  by  the  6th 
of  Queen  Anne,  cap.  26.  took  place,  a  new 
commiffion  was  granted  by  the  Croivn  to 

Mr. 
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Mr.  Mackenzie,  appointing  him  clerk  of 
the  Pipe,  jointly  with  Mr.  Tyas,  an  Eng* 
lifh  lawyer,  and  another  to  Mr.  Stuart, 
appointing  him  joint  Queen's  remem- 
brancer with  Mr.  Tarvar,  who  was  alfo 
an  Englifh  lawyer.  Mr.  Mackenzie,  in 
his  new  commiffion,  was  ftyled  Recordator 
magni  rot  uli,  Jive  cle ricus  pipce.  In  the  fub- 
fequent  commiffion,  the  word  "  ingrojja- 
tor"  was  fubftituted  for  "' recordator." 
The  former  prefenter  of  fignatures  conti- 
nued to  enjoy  the  fame  office  without  a 
new  commiflion,  and  that  office  ftill  fub* 
fifts  in  Scotland. 

The  clerk  of  the  Pipe  has  no  fundions 
relative  to  the  duty  of  the  court  of  Ex- 
chequer as  a  court  of  Englifh  law  ;  the 
accounts  which  pafs  through  his  hands  are 
thofe  relating  to  the  excife,  cuftoms,  fei- 
zures,  land-tax,  and  fait  tax.  Thefe  ac* 
counts  are  firft  enrolled  by  each  of  the  re- 
membrancers, and  then  by  the  clerk  of  the 
Pipe  (i).  There  are  not  in  the  office  of 
the  latter  any  records  prior  to  the  Union. 
The  property- roll  is  now  kept  by  the 
King's  remembrancer. 

(i)  6  Anne, cap.  26.  Se£t.  n. 

COUNSEL 


NORTH  BERWICK,  &c.   433 

COUNSEL  for  the  petitioner. 

It  is  evident,  from  the  words  of  the  fta- 
tute  eftablifhing  the  new  court  of  Exche- 
quer in  Scotland,  as  well  as  from  a  com- 
parifon  between  the  fundlions  of  the  clerk 
of  the  Pipe,  and  of  the  former  clerks  of 
the  Exchequer,  that  the  office  of  clerk  of 
the  Pipe  was  created  by  the  ftatute.  It  is 
impoffible  to  prove  an  analogy  between 
this  office,  and  that  of  any  of  the  former 
clerks.  It  is  fuppofed,  that  it  will  be  faid 
to  be  the  fame  with  dictator  of  the  rolls  ; 
but  if  fo,  why  was  a  new  commiflion 
thought  neceffary  for  Mr.  Mackenzie,  or 
for  Mr.  Stuart  ?  There  was  no  new  com- 
miflion granted  to  the  prefenter  of  the 
fignatures,  becaufe  his  office  continued 
under  the  new  eftablifhment. 

If  the  clerk  of  the  Pipe  had  any  part 
of  the  department  of  any  of  the  old  of- 
ficers, fome  records  relating  to  that  de- 
partment would  ftill  remain  in  his  cufto- 
dy.  But  even  if  a  diftant  refemblance  were 
to  be  traced  between  one  of  the  old,  and 
this  new  office,  ftill,  as  the  former  were 

VOL.  II.  F  f  in 
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in  the  gift  of  the  Lord  Regifter,  and  this 
is  appointed  to  by  the  Crown,  it  is  new 
in  that  refpecl:,  and  is  therefore  within 
both  the  words  and  the  fpirit  of  the  dif- 
qualifying  claufe  of  6th  Anne,  cap.  7. 

COUNSEL  for  the  fitting  member. 

The  intention  of  the  legiflature,  with 
regard  to  the  difqualifying  claufe,  in  the 
adt  of  the  6th  of  Queen  Anne,  will  be  beft 
known  by  tracing  its  hiftory. 

Before  the  Revolution,  there  was  no 
ftatute  by  which  the  holder  of  any  office 
was  difabled  from  fitting  in  Parliament. 
By  the  I2th  and  i^th  of  William  the 
Third,  cap.  2.  called  the  a5i  of  Jettlement^ 
it  was  provided,  that  after  the  limi- 
tation of  the  Crown  to  the  Houfe  of  Brunf- 
wick  fhou'd  take  effecl,  no  perfon  who 
mould  hold  an  office  or  place  of  profit 
under  the  King,  or  mould  receive  a  pen- 
fion  from  the  Crown,  mould  be  capable 
of  ferving  as  a  member  of  the  Houfe  of 
Commons(i).  This  provifionwas  foon  dif- 
coveredto  be  too  rigid.  It  was  perceived, 
that  fuch  a  general  difqualification  of  all 

(0  §  3- 
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officers  appointed  by  the  Crown,  would  be 
attended  with  the  utmoft  inconvenience, 
by  excluding  from  the  legiflative  body, 
thofe  men,  who  from  their  abilities  and 
experience,  were  bed  fitted  for  giving  in- 
formation to  the  Houfe,  relating  to  the 
different  branches  of  the  public  bufmefs. 
Accordingly,  in  the  ^th  year  of  Queen 
Anne,  a  new  aft  of  fettlement  took  its  rife 
in  the  Houfe  of  Lords,  in  which  was  in- 
ferted  a  general  repeal  of  the  difqualifying 
claufe  in  the  former.  The  Commons, 
unwilling  to  agree  to  this  general  repeal, 
propofed,  when  the  bill  was  fent  down  to 
them,  that  particular  offices  fhould  be  ex- 
cepted,  and  the  difqualification  remain  as 
to  all  others.  A  conference  enfued  be-r 
tweenthe  two  Houfes,  and  a  middle  courfe 
was  fuggefted  by  the  Lords,  and  adopted  ; 
viz.  that  all  new  offices,  and  certain  old 
ones,  to  be  fpecified  in  the  ad,  mould 
difqualify ;  and  that  all  the  other  offices 
then  exifting  fliould  be  tenable  with  a 
feat  in  Parliament* 

The  aft  accordingly  pafled(i),  and  the 
difqualifying  claufe    was   penned   in   the 
(i}  4  Anne,  cap.  8. 

F  f  2  very 
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very  fame  terms  with  that  of  the  fubfequent- 
flatute  of  the  6th  of  Queen  Anne,  cap.  7. 
The  reafons  of  the  Lords  for  not  agree- 
ing to  the  amendment  propofed  by  the 
Commons,  and  for  propofing  the  plarv 
which  was  adopted,  are  to  be  found  in  the 
xvth  vol.  of  the  Journals,  and  are  to  be  con- 
fidered  as  a  parliamentary  explanation  of 
the  meaning  of  both  the  a€ts.  The  6th  rea- 
fon  is  as  follows,  "  The  amendment  made 
"  by  the  Lords,  fecures  the  kingdom 
"  againft  future  excefTes,  in  multiplying 
"  offices  (not  necejj'ary  for  the  intereft  of 
"  the  government)  upon  any  indirect  ac- 
"  count)  by  difabling  all,  who  ihall  here- 
<c  after  come  into  any  new  created,  or 
"  creeled  offices,  from  being  elected,  OP 
<c  from  fitting  or  voting  as  members  of  the 
"  Houfe  of  Commons  ( i )".  From  thia 
it  is  very  clear  that  the  object  was  to  ex- 
elude,  not  offices  created  by  Parliament,, 
which  would  not  be  prefumed  capable  of 
indirect  purpofes  in  fuch  creation,  but  of- 
fices which  the  Crown  might  create  with* 

(i)  Journal  n  Feb.  170^  vol.  xv.  p.  140. 
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out  neceffity,  and  with  the  difguifed  in- 
tention of  extending  its  influence.  The 
flatute  of  the  4th  of  Queen  Anne,  having 
been  made  before  the  union,  did  not  ex- 
tend to  Scotland,  and,  therefore,  in  the 
firft  Parliament  of  Great  Britain,  a  claufe 
was  inferted  in  the  ftatute  of  the  6th  year 
of  that  reign,  cap.  7.  in  the  fame  words 
with  the  former,  clearly  for  no  other  pur- 
pofe  but  to  carry  the  provifion  of  the  for- 
mer to  the  other  part  of  the  united  king- 
dom. It  cannot,  therefore,  affect  an  of- 
fice, which,  fo  far  from  being  created  by  the 
Crown  for  any  indirect  purpofe,  was 
eftablifhed  by  Parliament,  in  confequence 
of  a  folemn  treaty  between  the  two  king- 


In  1730.,  in  confequence  of  an  addrefs 
to  the  King,  Mr.  Frecker,  of  the  trea- 
fury,  delivered  into  the  Houfe  a  lift  of  all 
the  offices  under  the  Crown,  which  had 
been  .erected  fmce  the  25th  of  October, 
1705.  The  object  of  the  application  to 
the  King  for  this  lift,  was  to  afcertain 
what  perfons  were  difqualified  from  fitting 
F  f  3  in 
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in  Parliament  (  i  )•  That  lift  confifts  of 
five  folio  pages,  but  it  contains  only 
offices  created  by  the  Crown  ;  and  at  the 
end  of  it,  there  are  thefe  words,  "All  the 
*'  offices  or  employments  under  the  Crown 
«  in  Scotland,  were  fettled  and  eftablifhed 
"  in  confequence  of  the  union  of  the  two 
'.'  kingdoms,  which  took  place  the  ift  of 
"  May,  1707,  and  it  is  humbly  appre- 
"  hended  they  were  not  defigned  to  be  in- 
"  eluded  in  this  account  (2)." 

Th^s  {hows,  that  at  that  time,  when  the 
fubjecl:  of  difqualifying  offices  was  fo  much 
agitate^,  it  was  underftood  that  thofe 
created  in  confequence  of  the  treaty  of 
union,  were  not  of  that  fort.  If  the  Houfe 
had  not  thought  fo,  they  would  have  de- 
fired  that  fuch  offices  fhould  be  added  to 
the  lift. 

What  has  been  hitherto  faid,  would  ap- 
ply to  the  office  of  the  clerk  of  the  Pipe, 
if  it  clearly  were  a  new  office,  fince  1705. 
But  that  is  not  the  cafe.  The  court  of 


(1)  16  Feb.  lyfty,  Journ.  vol.  xxi.  p.  441. 

(2)  Journ.  vol.  xxi.  p.  525.  3  April,  1730. 
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Exchequer  had  always  two  provinces; 
That  of  managing  the  revenue  accounts, 
and  that  of  judging  revenue  caufes.  This 
appears  from  a  number  of  Scotch  ads  of 
Parliament,  jft  Pad.  of  Car.  I.  cap.  18. 
(which  refers  to  one  of  James  the  Firft  of 
Scotland,  on  the  fame  fubjeS)  j  ft  Par!,  of 
Car.  II.  cap.  59.  2d  Parl.  Car.  II.  cap.  12. 
3d  fef.  of  2d  Parl.  Car.  II.  cap.  16.  The 
court,  therefore,  eftablifhed  after  the 
union,  was  in  fubftance  the  fame  with 
the  former.  In  a  manufcript  treatife,  afcrib- 
ed  to  Baron  Scrope,  and  written  in  the 
reign  of  George  the  Second,  the  bufi- 
nefs  of  the  court  is  faid  to  have  been  the 
fame  for  300  years  back.  It  had  the 
fame  general  functions  ;  but,  as  the  Eng- 
lifh  law  relating  to  the  cufloms  and 
excife  was  extended  to  Scotland,  fuch 
alterations  were  neceflary,  as  might 
enable  it  to  try  and  determine  queftions 
arifing  on  thofe  fubjecls,  according  to  the 
law  of  England.  The  Englifh  names 
were  adopted  both  for  the  judges  and  of- 
ficers of  the  court,  and  it  was  found  ex- 
pedient to  have  Englifh  gentlemen,  con- 
F  f  4  verfant 
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verfaat  in  that  law,  appointed  to  fome  of 
the  offices.  Accordingly,  two  Englifh 
gentlemen  were  joined  with  the  two  clerks 
of  the  Exchequer,  and  for  that  purpole 
new  joint  commiffions  were  neceflary. 

The  court  of  Exchequer  ought  to  be 
considered  as  one  great  ancient  office,  new 
modelled,  after  the  union,  and  confirming 
of  a  number  of  members,  who,  after  that 
a:ra,  received  new  names,  and  new  pow- 
ers. Is  it  then  contended,  that  new 
powers  beftowed  upon  an  old  office,  work 
a  difqualification  ?  Would  the  Lord  High 
Treafurer  of  England,  if  a  commoner,  be 
difqualified  from  fitting  in  Parliament, 
becaufe,  Imce  1705,  to  the  former  func- 
tions of  his  office,  are  added  thofe  of  a 
member  of  the  court  of  Exchequer  in 
Scotland  ? 

A  fuperadded  falary,  according  to  the 
fpirit  of  the  ftatute  of  Queen  Anne,  might 
xvith  more  reafon,  be  fuppofed  to  have 
that  effed  on  an  old  office.  But  that  this 
is  not  fo,  was  determined  by  the  Houfe, 
in  the  cafe  of  Mr.  Corbett,  returned  for  the 
borough  of  Saltaih,  in  1739. 

"  The 
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"The  20th  February,   17!^,  a  motioa 
*'  being  made,  and  the  queftion  put,  that 
"  Mr.  Speaker  do  iflue  his  warrant  to  the 
"  clerk  of  the  crown,  to  make  out  a  new 
tf  writ  for  a  burgefs,  to  ferve  in  this  pre- 
"  fent   Parliament,    for  the  borough  of 
rt  Saltafh,  in  the    county    of    Cornwall, 
"  in  the  room  of  Thomas  Corbett,  Efq. 
44  who  hath  accepted  of  a  falary  of  200!. 
44  per  annum,  by  his  Majefty's  royal  fign 
ff  manual,    dated   the    J4th   of  Auguft, 
'*  1739,  as  fecretary  to  the  court  of  af- 
"  fiftants,    for    relief    of  poor    widows 
*c  of     commiflion    and    warrant    officers 
"  of  the  royal  navy,  eflablifhed  by  vir- 
"  tue  of  a  commiflion,    under  the  great 
"  feal,  bearing    date   the    3Oth   of  Au- 
"guft,   1732." 

It  pafled  in  the  negative,  on  a  divifion, 
223  to  132  (i). 

Great  ftrefs  is  laid  upon  the  difference 
in  the  appointment  to  the  clerkfhips  in 
the  Exchequer  before  and  fince  the  union. 
But,  in  the  firft  place,  it  is  not  clear  but 

( 0  Journ.  vol.  23.  p.  473.  col.  i,  2. 
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that  the  King  might,  when  he  chofe,  ap- 
point to  thofe  offices  before  the  union. 
We  learn  from  Lord  FountainhaH,  that  in 
the  commiffion  of^Lord  High  Treafurer  of 
Scotland,  granted  to  the  Duke  of  Queenf- 
berry  in  1682,  the  power  of  appointing 
the  clerks  in  the  Exchequer  was  given  to 
him.  And  the  fame  author  adds,  that  for- 
merly the  King  ufed  to  appoint  them(i). 
In  the  fecond  place,  an  old  office,  by 
coming  to  be  in  the  appointment  of  the 
Crown,  does  not,  on  that  account,  incapa- 
citate from  being  chofen  and  fitting  in  Par- 
liament. Before  the  rebellion  in  1745,  the 
office  of  high  fheriff  in  Scotland  was  here- 
ditary, and  every  high  fherifF  appointed 
his. own  deputy.  Soon  after  that  epoch, 
by  a  ftatute  of  the  2cth  of  George  the  Se- 
cond, cap.  43.  the  hereditary  fheriffdoms 
were  abolifhed,  and  the  appointment  both 
of  high  fheriffs  and  of  fheriffs  depute  vert- 
ed in  the  Crown  (B).  The  judicial  autho- 
.rity,  formerly  exercifed  by  the  high 
fheriffs,  was  given  to  the  deputes.  Yet 

(i)  Vol.  k  p.  186. 


NORTH  BERWICK,  &c.    443 

the  legiflature  did  not  think  that  either 
their  new  powers,  or  the  circumftance  of 
their  being  now  appointed  by  the  Crown, 
brought  them  within  the  meaning  of  the 
flatute  of  the  6th  of  Queen  Anne.  When 
it  was  found  expedient  to  render  them  in- 
capable of  ferving  in  Parliament,  an  ex- 
prefs  provifion  in  a  fubfequent  ftatute 
was  neceflary  for  that  purpofe  (i). 

After  what  has  been  faid,  it  will  not  be 
thought  neceflary  to  afcertain  with  accu- 
racy, what  the  functions  of  any  of  the 
clerks  in  the  Court  of  Exchequer  before 
the  union  are,  which  are  now  exercifed 
by  the  clerk  of  the  Pipe.  At  this  diftance 
of  time  it  is  very  difficult  to  trace  all  the 
duties,  peculiar  to  the  different  clerks  under 
the  old  eftablifhment.  The  refpe&ive  ac- 
counts in  each  different  department  feem 
to  have  been  enrolled  only  in  that  depart- 
ment. The  clerk  of  the  Pipe,  who  now 
enrolls  all  the  accounts  after  the  two  re- 
membrancers, and  is  thereby  a  check  upon 
them,  does,  in  that  refpeft,  the  duty  of  all 

(2)  21  Gco.  II.  cap.  19.  §  ii. 
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the  former  clerks.  From  the  refemblance 
of  the  names  of  dictator  of  the  rolls,  and 
ingroffator  magnl  rotuli,  it  is  probable,  if 
the  nature  of  the  duties  of  the  dictator  of 
the  rolls  were  better  known,  that  we 
ihould  find  that  they  correfpond  with  thofe 
of  the  clerk  of  the  Pipe. 

If  the  law  on  the  prefent  queftion  were 
doubtful,  ufage,  the  beft  interpreter  of 
doubful  laws,  is  ftrongly  in  favour  of  the 
fitting  member.  From  the  6th  of  Queen 
Anne,  down  to  the  prefent  time,  both  clerks 
of  the  Pipe  and  remembrancers  of  the  Ex- 
chequer, (and  if  the  former  had  been  within 
the  meaning  of  the  ftatute,  the  latter  muft 
have  been  fo  likewife),  have  been  returned, 
and  have  fat  in  Parliament.  William  Stuart, 
the  firft  King's  remembrancer,  was  elected 
and  returned  in  1713  for  the  diftrict  of  In- 
vernefs,  Nairn,  Forres,  and  Fortroie,  and 
flyled  in  the  return,  William  Stuart,  re- 
membrancer of  the  Exchequer.  In  j  747 
Andrew  Fletcher,  junior,  of  Saltown,  then 
clerk  of  the  Pipe,  wae  elected  and  returned 
for  the  diftrict  which  is  the  fubject  of  the 
prefent  contefl.  In  1754,  John  Stuart,  of 

Caftle- 
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Caftle- Stuart,  who  had  fucceeded  Fletcher 
in  the  office  of  clerk  of  the  Pipe,  was  re- 
elected  for  the  place  which  he  reprefented 
when  he  accepted  of  the  office.  Jn  the  re- 
turn he  alfo  was  particularly  defcribed  as 
clerk  of  the  Pipe.  (<£r  The  returns  in  the 
inftances  juft  flated  were  given  in  evi- 
dence.) 

In  1769  there  was  a  conteft  for  this 
very  diftrid  of  boroughs,  between  Mr. 
Warrender,  King's  Remembrancer,  and 
Mr.  Ogilvie.  The  former  was  returned, 
and  a  petition  was  prefented  againft  him, 
but  there  was  no  objection  taken  to  his 
eligibility,  although  one  of  the  counfel  for 
the  prefent  petitioner  was  one  of  the  de- 
legates who  on  that  occafion  had  voted  for 
Ogilvie.  The  doctrine  which  he  now 
maintains  is  fuch  a  novelty,  as  never  to 
have  been  heard  of  in  Scotland  fix  years 
ago. 

If  any  members  of  the  court  of  Ex- 
chequer in  Scotland,  under  the  new  eftab- 
lifhment,  were  difqualified  by  the  6th  of 
Queen  Anne,  the  Barons  themfelves  muft 
have  been  fo.  But,  before  the  ftatute  of 

the 
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the  yth  of  George  the  Second,  cap.  16.  by 
which  they  and  the  Lords  of  Seffion  -were 
exprefsly  difqualified,  there  are  two 
inftances  of  their  fitting  in  Parliament ; 
thofe  of  Baron  tcrope  and  Baron  Miller. 
In  1727,  the  latter  had  been  a  candidate 
for  the  borough  of  Petersfield,  together 
with  Mr.  Taylor,  who  was  returned. 
Baron  Miller  petitioned  the  Houfe.  The 
Committee  of  elections,  the  petition  having 
been  referred  to  them,  reported  in  favour 
of  Taylor,  though  not  on  the  ground  of 
Miller's  fuppofed  incapacity. — It  would 
feem  that  that  point  was  not  ftarted  in  the 
Committee.  But  the  Houfe  difagreed  from 
the  refolution  of  the  Committee.  When  a 
motion  was  made,  and  the  queftion  pro- 
pofed,  that  Miller  was  duly  elected,  the 
19th  article  of  the  treaty  of  union,  and 
the  25th  fed.  of  the  6th  of  Queen  Anne, 
were  read,  fo  that  then  his  eligibility  was 
queftioned  ;  yet  it  was  refolved,  9  May, 
1727,  that  he  was  duly  elected  ( i  }*, 

(i)  Journ.  vol.  xx.  p  86 1.  col.  a. 

COUN- 
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COUNSEL  for  the  petitioner,  in  reply. 

The  ftatutes  of  the  i2th  and  1 3th  of 
William  the  Third,  and  of  the  4th  of 
Queen  Anne,  have  nothing  to  do  with  the 
prefent  queflion.  As  to  what  pafled  in 
the  two  Houfes  on  occafion  of  the  latter, 
that  could  have  been  of  no  weight,  if  the 
queftion  had  arifen  on  that  very  ftatute, 
iince,  in  conftruing  laws,  a  court  of  juf- 
tice  muft  not  be  led  from  the  plain  mean- 
ing of  the  words,  by  what  they  may  guefs 
concerning  the  hiftory,  of  the  law. 

According  to  the  doctrine  of  the  counfel 
for  the  fitting  member,  the  flatute  of  the 
6th  of  Queen  Anne  is  to  be  conftrued  as  if 
after  the  words  "  created  or  ereded,"  there 
had  followed  thefe  words,  "  by  the  royal 
**  authority"  But  no  fuch  reftridtive 
conftrudtion  is  authorized  by  any  thing  in 
the  ftatute,  or  by  any  decifion  of  the 
Houfe  upon  it.  In  the  lift  delivered  into 
the  Houfe,  in  1730,  there  are  offices  creat- 
ed by  Parliament  ;  for  inftance,  the  office 
of  the  commiffioners  for  hackney  coaches. 
Mr.  Frecker's  opinion  of  the  meaning  of 

the 
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the  orders  given  to  him,  can  furely  te  of 
no  confequence  in  the  interpretation  of  an- 
ad  of  Parliament.  1  he  object  of  the  fta- 
tute  was  to  prevent  the  influence  of  the 
Crown.  That  influence  is  equally  great 
over  a  perfon  holding  an  office  in  the  gift 
of  the  Crown,  whether  his  office  was  ori- 
ginally created  by  the  royal  prerogative  or 
by  act  of  Parliament. 

The  circumftance  related  by  Lord 
Fountainhall  concerning  the  Duke  of 
Queenfberry's  commifilon,  only  proves  that 
the  Crown,  on  that  occafion,  had  en- 
croached on  the  rights  of  the  fubjecT:. 
His  book  furnifhes  many  inftances  of  the 
fame  fort  in  thofe  times.  As  to  the  cafe 
of  the  fheriffs  depute,  their's  cannot  be 
confidered  as  a  new  office  ;  for  the  King, 
by  the  ftatute  of  the  2oth  of  George  the 
Second,  had  all  the  powers  of  the  heredi- 
tary fheriffs  vefted  in  him,  and  therefore, 
of  courfe,  came  to  name  the  deputies,  as  be- 
ing as  it  were  high  fheriff  in  every  county 
in  the  kingdom. 

The  cafe  of  Mr,  Corbett  has  no  analogy 
to  the  prefent. 

The 
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The  cafe  of  Baron  Scrope  can  prove  no- 
thing, as  it  pafTed  fub  Jilenlio.  That  of 
Baron  Miller  happened  in  factious  times. 
The  difqualifying  claufe  in  the  ftatute  of 
the  /th  of  George  the  Second  was  proba- 
bly inferted,  as  far  as  regards  the  Barons 
of  the  Exchequer,  to  declare  the  law,  and 
prevent  the  cafe  of  Miller  from  being  con- 
fidered  as  a  precedent. 

As  to  the  ufage,  the  whole  amount  of 
the  evidence  concerning  the  office  now  in 
queftion  is,  that  two  perfons  holding  it 
have  fat  in  Parliament,  to  whom  there 
does  not  appear  to  have  been  any  oppoii- 
tion.  Thefe,  therefore,  are  alfo  cafes  which 
patted  fub  filentio.  It  cannot  be  contend- 
ed, that  two  inftances  of  offenders  againft 
a  ftatute,  who  efcaped  with  impunity,  are 
fufficient  to  repeal  that  ftatute.  The  de- 
fcription  of  thofe  two  perfons  as  clerks  of 
the  Pipe,  in  the  returns,  at  a  time  when 
there  was  no  conteft,  has  very  much  the 
appearance  of  an  attempt  to  create  a  prece- 
dent againft  the  obvious  meaning  of  the 
ftatute. 

VOL.  II.  Gg  The 
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The  counfel  for  the  fitting  member  have 
not  been  able  to  trace  any  fimilarity  be- 
tween the  office  of  dictator  of  the  rolls  and 
that  of  clerk  of  the  Pipe,  although  they 
wifh  the  Committee  to  confider  them  as 
one  and  the  fame.  The  magnus  rotulus, 
whence  the  clerk  of  the  Pipe  derives  a 
name  in  which  they  find  fome  refemblance 
to  that  of  diflator  of  the  rolls,  certainly  did 
not  exift  in  Scotland  before'  the  union. 
The  thing  and  the  name  both  were  taken 
from  the  court  of  Exchequer  in  England, 
where  the  clerk  of  the  Pipe  is  alfo  ftyled 
ingroflator  magni  rotull. 

c3"  They  denied  that  the  manufcript  re- 
ferred to  by  the  counfel  for  the  fitting 
member  was  written  by  Baron  Scrope,  and 
faid  that  it  is  of  no  authority,  and  is -never 
quoted  in  the  court. 

The  Committee,  after  deliberation,  in- 
formed the  counfel  that  they  were  of  opinion, 

"  That  the  Hon.  John  Maitland  was 
"  eligible  to  ferve  in  Parliament,  notwith- 
"  ftanding  his  being  in  pofleffion  of  the 
"  office  of  clerk  of  the  Pipe  in  the  Ex- 
chequer 
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"  chequer  of  Scotland,  at  the  time  of  his 
"  eledion." 

The  firft  queftion  being  decided  in  fa- 
vour of  the  fitting  member,  it  now  became 
neceflary  for  the  counfel  on  the  part  of  the 
petitioners  to  endeavour  to  fhow  that  he 
had  not  the  majority  of  legal  votes. 

Of  the  five  delegates  who  produced 
commifilons  at  the  election,  three  voted 
for  the  fitting  member,  and  only  two  for 
Sir  Alexander  Qilmour.  The  coitimiflions 
of  thofe  delegates,  whofe  votes  were  ob- 
jected to,  were  authenticated  in  the  manner 
prefcribed  by  the  ftatute  of  16  Geo.  III. 
cap.  ii.  §  30.  fo  that,  by  the  exprcfs  pro- 
vifion  of  that  ftatute,  the  clerk  of  the  prc- 
fiding  borough,  who  is  c'erk  of  the  elec- 
tion meeting,  and  returning  officer,  was 
bound  to  receive  their  votes.  Various  ob- 
jections were  made  at  the  election  to  the 
delegates  for  Haddington  and  Jedburgh. 
On  the  fuppofition  that  there  was  no  legal 
delegate  for  Jedburgh,  the  right  of  pre- 
fidency  devolved  on  Dunbar,  and,  on  that 
ground,  the  delegate  for  Duobar  gave  his 
G  g  2  catting 
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catting  vote  in  favour  of  Sir  Alexander 
Gilmour. 

If  the  delegates  for  Haddington  and 
Jedburgh  were  both  illegal,  Sir  Alexander 
Gilmour  had  two  legal  votes,  and  Mr. 
Maitland  only  one.  If  only  the  delegate  for 
Jedburgh  was  illegal,  the  voices  were  two 
and  two,  and  the  cafting  vote  of  the  dele- 
gate who  in  fuch  cafe  had  the  right  to  pre- 
fide,  was  given  for  Sir  Alexander  Gilmour. 
So  that,  on  either  fuppofition,  he  would 
be  entitled  to  be  declared  duly  elected. 

By  the  Qth  fection  of  the  ftatute  of  the 
2nd  of  George  the  Second,  cap.  24  it  is  en- 
acted, "  That  the  faid  ftatute  {hall  be  open- 
"  ly  read  at  the  annual  election  of  magif- 
tf  trates  and  town  counfellors  for  every  bo- 
"  rough  within  that  part  of  Great  Britain, 
"  called  Scotland." 

This  provifion  was  not  complied  with 
at  the  lalt  annual  election  of  magiftrates 
and  counfellors>  either  at  Haddington  or 
Jedburgh. 

The  counfel  for  the  petitioners  argued, 
That  this  omifiion  rendered  the  election 

of 
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of  the  magiftrates,  and  confequently  their 
election  of  delegates,  void.  That  as  no 
particular  perfon  is  fixed  upon  by  the  ita- 
tute,  for  reading  it  at  fuch  annual  elec- 
tions, who  might  be  indictable  if  he  neg- 
lected that  part  of  his  duty,  the  difobedi- 
ence  of  the  pofitive  command  of  the  fta- 
tute  cannot  be  punifhed  in  any  other  way, 
but  by  fetting  afide  the  whole  proceedings 
at  the  election  .where  it  is  not  complied 
with.  That,  to  give  any  fubftantial  effect 
to  this  part  of  the  law,  it  muft  be  under- 
flood  that  fuch  was  the  intention  of  the  le- 
giflature. 

The  counfel  for  the  fitting  members  in- 
fifted, 

That  this  provifion  of  the  ftatute  was 
only  direttory^  and  they  proved  that  it  is 
not  ufual  to  comply  with  it  unlefs  fome 
member  of  the  meeting  defire  it,  which 
was  not  done  either  at  Haddington  or  Jed- 
burgh. 

e^The  counfel  for  the  petitioners,  in 
their  reply,  feemed  to  abandon  this  point. 

No  other  objection  was  made  to  the  de- 
legate for  Haddington, 

G  g  3  The 
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The  laft  election  of  magiftrates 
counfellors  for  Jedburgh,  was  objected  to 
on  two  other  grounds. — Bribery  ;  and  a 
departure  from  the  fat t  of  the  borough. 

The  counfel  for  the  fitting  member  con- 
tended, that  the  Committee  were  not  com^ 
petent  to  go  into  thofe  queftions.  This 
was  a  fort  of  plea  to  thejurifdiction.  They 
argued  as  follows. 

Before  the  union,  the  Parliament  of  Scot- 
land had  never  made  any  provifion,  con- 
cerning queftions  arifing  on  the  election  of 
the  magiftrates  and  counfellors  of  the  royal 
boroughs,  but  left  any  conteft  which  hap- 
pened on  that  fubjeft,  to  the  convention 
of  boroughs,  or  the  ordinary  courfe  of 
common  law. 

The  firft  Britifh  ftatute,  where  the  elec- 
tion of  thofe  magiftrates  and  counfeliors  is 
mentioned,  is  that  of  the  yth  of  Geo.  II. 
cap.  16.  By  the  7th  feet  ton  of  that  fta- 
tute, *'  It  is  declared  and  enacted  to  be 
"  lawfu.1  for  any  magiftrate'  or  counsellor 
*'  of  a  borough  who  apprehends  any  wrong 
"  was  done  at  any  annual  election,  to  bring 
**  his  action  before  the  court  of  feflion  in 
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"  Scotland,  for  rectifying  fuchabufe,  or  for 
"  making  void  the  whole,  election  (if  ille- 
"  gal)  only  within  the  fpace  of  eight  weeks 
"  after  fuch  emotion  is  over." 

By  the  i6th  of  George  the  Second,  cap. 
1 1.  feet.  24.  the  right  of  complaining  was 
extended  to  the  conftituent  members  of 
any  meeting  for,  or  previous  to,  any  elec- 
tion of  magiftrates  or  counfellors  ;  and  the 
limitation  in  point  of  time  was  made  two 
kalendar  months  inftead  of  eight  weeks. 

The  prefent  petitioners  are  not  within 
the  defcription  of  the  perfons  entitled  to 
complain  under  either  of  the  two  ftatutes. 
They  could  not  therefore  have  complained 
to  the  court  of  feffion,  whofe  jurifdiction 
is  unquestionable,  and  furely  their  com- 
plaint is  not  competent  before  this  Com- 
mittee, which  at  moft  can  only  have  a  con- 
current and  co-extenfive  jurifdiction  with 
that  court. 

If,  in  any  cafe,  fuch  a  complaint  can  be 
heard,  by  a  Committee  of  the  Houfe  of 
Commons,  it  can  only  be  where  applica- 
tion has  been  previoufly  made  to  the  court 
of  feffion,  within  the  time  limited  by  the 
G  ad 


456         CASE      XXIV. 

acl  of  Parliament ;  and  that  has  not  been 
done  in  the  prefent  inftance  ( i ) .  (<£/•  It  ap- 
peared that  a  complaint  had  been  lodged 
•with  the  court  of  feffion,  within  the  two 
months,  on  the  ground  of  the  ftatute  of 
2  Geo.  II.  cap.  24.  not  having  been  read  j 
but  there  was  no  mention  in  that  com- 
plaint of  the  fuppofed  departure  from  the 
Jeff  of  the  borough,  and  the  complainant 
had  not  proceeded  in  the  caufe,  nor  ferved 
any  warrant  on  the  magiftrates). 

COUNSEL  for  the  petitioners. 
It  appears  by  the  ftatutes  which  have 
been  cited  by  the  counfel  on  the  other  fide, 
that  neither  a  candidate,  nor  any  member 
of  another  borough  in  the  fame  diftrid, 
can  complain  of  the  undue  election  of  ma- 
giftrates and  counfellors  for  a  borough  in 
Scotland,  to  the  court  of  feffion.  Yet,  fure- 
ly,  this  is  a  matter  in  which  they  are  deep- 
ly interefted,  as  it  may  materially  affed 
the  choice  of  the  reprefentative  in  Par- 
liament. Wherever  there  may  be  an  in- 

£i)  See  the  cafe  of  Clackmannan,  foprat  p.  362,  363. 
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jury,  the  law  will  always  provide  a  reme- 
dy;  and  if  the  prefent  petitioners  have  rea- 
fon  to  think,  that  they  have  been  injured 
in  a  cafe  where  they  cannot  receive  redrefs 
in  any  other  tribunal,   this  Committee  is 
on  that  account  more  particularly  bound 
to  hear  their  complaint.     The  dirtft  quef- 
tion  which   is  now  propofed  for  the  deci- 
fjon  of  the  Committee  is,  whether  the  de- 
Legate  for  Jedburgh  was  legally  chofen, 
and  they  are  the  only  court  competent  to 
that  queftion.     But  if  the  legality  of  the 
choice  of  the  annual  magiftrates  comes  to 
be  controverted,  fo  as  that  muft  be  deter- 
mined before  the  legality  of  the  choice  of 
a  delegate  can  be  decided,  there  cannot  be 
a  doubt  of  the  right  of  the  Committee  to 
decide   that  preliminary  point.     It  is  an 
incontrovertible  maxim,  that  wherever  a 
court  has  a  right  to  decide  on  any  point, 
that  court  may  firft  enquire  into,  and  deter- 
mine,  fuch   preliminary   queftions  as  are 
neceffary  to  the  ultimate  determination. 

If  a  previous  complaint  to  the  court  of 
feflion  were  necefTary  (which  it  certainly 
is  not),  fuch  a  complaint  has  been  made; 
and  if  furely  was  not  neceflary,  in  that 

com- 
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complaint,  to  enter  into  all  the  objections 
to  which  the  election  of  the  magifttrates 
was  liable.  No  advantage  can  be  taken 
of  the  complainant's  not  having  proceeded 
in  that  caufe,  and  not  having  ferved  the 
parties  complained  of  with  a  warrant,  fince 
the  time  allowed  by  the  law  of  Scotland 
for  that  purpofe  is  not  yet  elapfed. 

The  Committee  determined  immediately 
(without  clearing  the  court)  that  the  coun- 
fel  for  the  petitioner  fhould  proceed. 

The  election  of  magistrates  for  the  bo- 
rough of  Jedburgh  had  been  fet  afide  by 
the  court  of  feflion,  in  1767,  on  the  ground 
of  bribery ;  fo  that  the  corporation  was  in 
a  manner  diflblved  ;  and  it  continued  in 
that  ftate  till  July,  1774,  when  it  was  re- 
vived by  a  poll- election.  The  firft  annual 
election,  after  this  revival  of  the  borough, 
was  that  now -complained  of. 

The  counfel  for  the  petitioners  ffoted, 
that  the  lad  election  of  magiftrates  was 
produced  by  the  influence  of  the  fame 
bribery  and  corruption  which  had  occa- 
iioned  the  former  judgment  of  reduction, 
and  they  were  going  to  produce  evidence 
of  that  bribery,  but  the  Committee  refolv- 
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ed  not  to  hear  any  evidence  of  bribery, 
unlefs  what  could  be  ftiewn  to  have  taken 
place,  with  an  immediate  delign  to  influ- 
ence the  election  under  their  confideration. 
Upon  this  the  counfel  for  the  petitioner 
abandoned  the  point  of  bribery,  and  the 
only  queftion  which  now  remained  to  be 
argued  was, 

Whether,  at  the  laft  annual  election  of 
magiftrates  and  town  counfellors  for  Jed- 
burgh,  there  had  been  fuch  a  departure 
from  thefeff  of  the  borough  as  was  fuf- 
ficient  to  vitiate  and  annul  the  election  ? 

The  conftitution  of  a  royal  borough  in 
Scotland,  by  which  the  mode  of  electing 
its  annual  magiftracy  is  regulated,  is  called 
the  Jeff  of  the  borough.  The  origin  of 
thofe  fetts  is  not  known.  They  are 
thought  to  be  derived  from  ancient  char- 
ters which  are  now  loft  -y  but  ufage,  in  the 
progrefs  of  time,  has  probably  occafioned 
many  deviations  from  the  firft  forms  pre- 
fcribed  by  the  charters. 

After  the  union,  the  magiftrates  and 
counfellors  (who  formerly  eleded  the  re-? 
prefentative  of  their  borough  in  the  Scotch 

Par- 
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Parliament)  came  to  be  the  electors  of  the 
delegate,  and  as  it  was  foon  forefeen  that  • 
it  would  be  very  neceflary  to  afcertain  the 
mode  of  choofmg  the  magiftrates  and 
counfellors  in  the  different  boroughs,  the 
convention  of  boroughs,  in  1709,  ordered 
an  account  of  the  fetts  of  each  borough  to 
be  tranfmitted  to  them,  which  wasaccord- 
ingly  done,  and  they  were  inferted  in  their 
books.  The  fett  of  every  borough  is  Jike- 
wife  preferved  in  the  corporation-books  of 
that  borough. 

The  following  is  an  exact  copy  of  the 
fett  of  Jedburgh,  as  extracted  from  the 
corporation-books  by  the  town-clerk,  and 
produced  by  him  to  the  Committee. 

SETT  of  the  Burgh  of  JEDBURGH. 

**  The  way  and  manner  of"  the  annual 
**  election  of  the  magiftrats  and  council  of 
<4  the  burgh  of  Jedburgh  is  as  follows, 
"  viz.  the  councel  confifts  of  twenty- five 
"  perfons  to  wit,  a  provoft,  four  baillies, 
"  dean  of  gild,  and  treafurer.  There  being 
«'  eight  trades  who  choofe  their  deacons 
*'  yearly,  four  of  thefe  deacons  are  always 

"  upon 
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*c  upon  the  counfel,  the  conveener  being 
"  always  one  of  the  faid  four.  The  reft  of 
«'  the  councel  confifts  for  the  moft  part  of 
"  marchants  and  other  inhabitants  of  fe- 
"  veral  employments  not  being  tradefmen, 
"  for  no  tradefmen  are  allowed  to  be  upon 
"  the  magiftracy  or  councel  except  the  four 
"  councel  deacons. 

"  The  election  is  ordinarly  upon  the 
"  twenty    feventtu     twenty   eight,     and 
*c  twenty  ninth  days  of  September  yearly. 
' '  Some  days  before,  to  wit,  upon  the  twenty 
"  third,   and   twenty  fourth   of  the  faid 
"  moneth  of  September,  the  provoft  con- 
"  veens   the  councel  for   taking  of  the 
"  treafurer's  accompts  for  the  preceding 
4<  year,  and  for  electing  and  leeting  of  the 
"  new  councel  and  deacons   of  craft  for 
"  the  year  to  come,  and  which,  with  the 
c<  old  councel,  there  being  eleven  chofen, 
"  out  of  the  two  and.  twenty,  for  the   new 
"  councel,  and  eight  deacons  of  craft,  make 
«•  up  in  the  haill,  with  the  old  councel,  the 
"  number  of  fourty  perfons,  which  eleifis 
"  the  provoft,  four  baillies,  clean  of  gild,  and 
"  treafurer  for  the  enfuing  year.  Thefe  be- 
ing 
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"  ing  fo  chofen  and  elected,  the  eight 
"  deacons  are  removed  from  the  councel 
"  table,  and  being  removed,  the  old  and 
"  new  councel  elects  four  of  thefe  to  be 
"  upon  the  councel  for  the  enfuing  year. 
"  Thereafter  the  old  and  new  councel  is 
"  all  removed,  except  the  magiftrats,  dean 
*'  of  gild,  and  treafurer,  who  puts  out  four 
«'  of  the  old  councel,  and  takes  in  four  of 
*'  the  new  councel  in  their  room.  ^Thereafter 
cc  the  eight  trades  conveens,and  choifes  one 
"  of  the  four  councel  deacons  to  be  their 
"  conveener.  This  is  a  true  fett  of  the  burgh 
"  of  Jedburgh,  extracted  furth  of  the  re- 
"  cords  thereof  By 

JN°  AINSLIE." 

It  appeared  from  the  witnefTes  that,  by 
the  ufage  of  the  place,  the  manner  of  leet- 
ing  the  deacons  is  this. 

The  eight  old  deacons  give  in  eight  lifts 
or  leets,  each  containing  the  names  of 
three  freemen  of  the  refpective  eight  com- 
panies or  trades.  Thefe  leets  being  ap- 
proved of  by  the  old  council,  are  returned 
to  the  deacons,  who,  with  their  refpec- 
tive  trades,  elect  one  out  of  each,  to  be  the 
deaon  of  that  trade  for  the  year  enfuing. 

The 
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The  eleven  new  counfellors  are  chofen  by 
the  old  council  before  the  leeting  of  the 
deacons,  and  are  called  day  counfellors. 

1&  The  words  "  out  of  the  two  and  twen- 
"  /y,"  in  the  fett,  are  fuperfluous,  and  only 
perplex  the  fenfe.  The  meaning  of  them 
is,  that  out  of  the  twenty-two  counfellors 
which  make  part  of  the  forty,  (which  are 
called  the  long  council)  there  are  eleven 
new  ones. 

The  material  evidence  on  this  part  of 
the  cafe  confifted  of  the  minutes  of  the 
laft  election,  the  corporation -books  of  Jed- 
burgh,  and  the  parole  teftimony  of  Mr. 
Ainflie,  joint  town-clerk  of  Jedburg  with 
one  Fair,  and  of  Baillie  Anderfon,  one  of 
the  magiftrates.  An  objection  was  taken  to 
the  admiffibility  of  the  latter,  but  over- 
ruled. 

It  appeared,  that,  at  the  laft  election, 
the  firft  meeting  was  on  the  2 8th  of  Sep- 
tember, and  the  election  of  magiftrates  on 
the  29th ;  but  that  the  laft  ftep,  viz.  the 
ftriking  off  the  four  old  counfellors,  and 
choofing  the  four  new  ones,  which  is  call- 
ed purging  the  council,  did  not  take  place 

till 
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till  the  pth  of  October,  which  was  after 
the  precept  for  the  election  of  a  delegate 
had  been  received,  and  the  day  before  the 
council  met  ,for  appointing  a  peremptory 
day  for  choofmg  the  delegate.  The  mi- 
nutes of  the  29th,  were  written  by  Ainflie, 
and  one  Baillie  Brown  his  deputy.  But  the 
account  of  the  purging  the  counfel  was 
written  by  the  other  joint  clerk's  deputy  ; 
and  this  was  carried  on  "without  a  new 
date,  in  this  manner,  "  Thereafter,  &c." 
From  the  29th,  the  books  continued  in 
the  hands  of  Fair,  till  they  were  delivered 
up  in  confequence  of  the  Speaker's  war- 
rant. 

An  attempt  was  made  to  (how  that 
leaves  had  been  torn  both  out  of  the  original 
minutes,  and  the  book  into  which  they  are 
tranfcribed,  with  a  fraudulent  intention 
with  regard  to  the  day  when  the  purging 
happened  ;  but  nothing  of  that  fort  was 
proved.  On  the  contrary,  the  entry  of 
the  purging  of  the  council  by  Fair's  de- 
puty, who  was  in  the  intereft  of  the  fit- 
ting member,  was  continued  on  the  very 

fame 
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lame  page  where  Ainflie  had  firiimtd  the 
account  of  what  was  done  on  the  29th. 

It  was  alfo  fhown,  with  a  view  tp  prove 
fraud,  that  in  the  draught  of  the  minutes 
for  the  election  of  a  delegate,  the  name  of 
Hogg  was  inferted  before  the  election  be- 
gan. 

Ainflie,  who  was  called  on  the  part  of 
the  petitioners,  laid  ;  That  he  had  never 
acted,  as  clerk  at  any  annual  election  of 
magiftrates  and  counfellors,  but  at  the  laft, 
and  at  that  in  1767,  which  has  been  men- 
tioned to  have  been  reduced  by  a  judg- 
ment of  the  cdurt  of  feflion.  That  on 
that  occafion,  the  purging  of  the  council 
had  taken  place  fome  days  after  the  elec- 
tion, and  that  it  was  entered  in  the  books 
immediately  after  the  entry  of  the  election' 
of  magiftrates,  in  the  fame  mariner  as  was 
done  on  the  prefent  occalion,  without  any 
particular  date.  That  there  was  no  objec- 
tion taken  to  that  election  on  the  ground 
of  a  deviation  from  the  fett.  That  fince 
the  laft  election,  although  it  had  been 
much  the  fubject  of  converfation  -at  Jed- 
burgh,  he  had  never  heard  a  fuggeftiori  in 

VOL.  II.  H  h  the 


466        CASE      XXIV. 

the  borough,  that  the  purging  the  coun- 
cil after  the  2Qth  of  September  was  con- 
trary to  the  conftitution  of  the  place. 

Baillie  Anderfon,  who  was  called  by  the 
counfel  for  the  fitting  member  faid,  That 
he  was  chofen  a  counfellor  in  1751,  and 
a  magiftrate  in  1752.  That  he  had  often 
affifted  at  purging  the  council,  and  never 
knew  of  its  being  purged  the  fame  day 
with  the  election  of  the  magiftrates,  but 
always  fome  days  afterwards.  That  it  is 
cuftomary  for  the  magiftrates  to  go  to 
ehurch,  to  hold  a  court,  and  to  do  feveral 
corporate  acts  (which  he  fpecified),  after 
their  election,  and  before  the  purging  of 
the  council.  Yet,  that  in  all  the  inftances 
within  his  knowledge,  the  entries  in  the 
books  had  been  as  on  the  prefent  occafionr 
without  any  fpecial  date  prefixed  to  the 
account  of  the  purging  the  council. 

It  appeared  from  the  infpection  of  the 
books,  as  far  back  as  they  go,  that  the 
entries  purported,  that  the  elections  had 
been  begun  and  completed  between  the 
29th  and  23d  of  September,  except  in  the 
year  1752,  when  thenewftyle  was  intro- 
duced. 
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duced.  In  that  year,  the  firft  meeting 
was  on  the  4th,  and  the  fecond  on  the  5th, 
of  Oaober. 

COUNSEL  for  the  petitioners. 

The  fett  of  a  borough  in  Scotland,  as  con  - 
tained  in  the  convention-books,  is  binding, 
and  a  departure  from  it  vitiates  the  elec- 
tion ;  in  the  fame  manner  as  in  England, 
before  the  ftatute  of  the  I  ith  of  George  I. 
cap.  4.  an  election  of  magiftrates  was  not 
good,  unlefs  it  was  holden  on  the  day 
prefcribed  by  the  conftitution  of  the  bo- 
rough (i). 

This  is  the  law  in  Scotland,  even  in  cafes 
where  there  was  no  fault  in  the  electors. 
In  the  year  1745,  the  rebels  being  in  pof- 
feffion  of  Edinburgh,  Aberdeen,  and  other 
boroughs,  at  the  time  when  the  annual 
elections,  by  the  conftitutions  of  thofe 
places,  fhould  have  taken  place,  they  could 
not  be  holden  at  that  time ;  and  the  fitua- 
tion  of  the  boroughs  being  referred  to  Sir 
Dudley  Ryder,  Lord  Preftongrange,  and 
Mr.  Murray,  they  reported,  that  they  were 

(i)  Videfupra,  p.  41. 

H  h  2  ipfo 
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ipfofatto  reduced,  and  could  only  be  re- 
Stored  by  the  King's  warrant. 

COUNSEL  for  the  fitting  member. 

The  fetts,  as  tranfmitted  to  the  conven- 
tion in  1709,  were  nothing  but  a  fort  o£ 
hiftory  of  the  ufual  mode  of  election  in  the 
different  boroughs,  fuch  as  practice  had 
introduced,  and,  being  produced  merely 
by'ufage,  they  may  be  repealed  by  fubfe- 
quent  ufage.  It  would  be  ftrange  if  this 
were  not  fo,  in  a  country  where  a  conti- 
nued deviation  for  a  length  of  time  can 
repeal  even  an  act  of  Parliament. 

But,  in  the  prefent  cafe,  the  terms  of  the 
fett  have  not  beea  departed  from.  "  There- 
fi  after'  does  not  neceflarily  mean  "  on  a 
t(  fubfequent  part  of  the  fame  day -^  and  the 
word  "  ordinarily"  certainly  is  not  fyno- 
nimous  to  "  always." 

If  the  fenfe  of  the  word  "  thereafter" 
is  doubtful,  it  muft  be  explained  by  the 
practice  in  the  borough,  and  it  has  been 
proved  that  the  practice  is  to  purge  the 
council  fomedays  after  the  election  of  the 
magiflrates. 

On 
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On  the  29th  of  September  every  one  of 
thofe  were  in  the  council  who  were  to  con- 
tinue fo  during  the  year,  and  made  part 
of  the  40  who  compofe  what  is  called  the 
long  council.  If  there  had  been  no  purg- 
ing till  the  election  of  the  delegate,  all  the 
40  might  have  voted  at  that  election  (i). 
The  purging  is  not  confidered,  in  'any  bo- 
rough, as  aneflential  part  of  the  election. 
In  fome  boroughs,  weeks  intervene  between 
the  election  of  magiftrates  and  the  purg- 
ing. In  fome,  the  right  of  purging  is  an- 
nexed to  fome  eftate  in  the  neighbour- 
hood. Can  it  be  fuppofed  that  the  neg- 
lect of  the  proprietor  of  fuch  an  eftate  to 
purge  the  council  would  vitiate  the  whole 
election,  and  diflblve  the  corporation  ? 

The  cafes  which  happened  in  the  time 
of  the  rebellion  do  not  apply.  In  thofe 
cafes,  the  year  was  elapfed,  and,  the  an- 
nual magiftrates  being  gone,  there  was  no- 
body in  the  borough  entitled  to  make  the 
new  election ;  but,  in  the  prefent  inftance, 
the  new  council  and  magistrates  had  been 
elected  within  the  year,  fo  that  there  were 

{0  J|Wr,. 

Ji  h  3  per- 
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perfons  exifting  competent  to   purge   the 
council. 

Suppofe  the  purging,  in  the  prefent 
cafe,  to  have  been  void,  that  cannot  affect 
the  election  of  the  magiftrates,  for  that 
•was  completed  within  the  time  fpecified  in 
the  fett.  The  utmoft  the  court  of  feffion 
would  do,  in  fuch  a  cafe,  would  be  to  make 
a  partial  reduction  of  the  counfellors  ille- 
gally chofen.  Thus,  in  the  cafe  of  Brechin, 
which  happened  laft  year,  the  election  of 
five  deacons  was  fet  afide  as  illegal,  but 
that  of  the  other  magiftrates  continued  in 
force. 

When  the  fett  of  a  borough  has  been 
departed  from,  and  the  election  complain- 
ed of  on  that  ground,  the  court  of  feflion 
has  refufed  to  reduce  the  election,  and  has 
directed  the  complaint  to  be  changed  to  an 
action  of  declarator,  by  which  the  mode 
prefcribed  by  the  fett  might  be  declared 
and  reftored  (i). 

What  is  contended  for,  on  the  part  of 
the  petitioners,  would  put  it  in  the  power  of 
feven  perfons,  who  in  .  this  borough  have 


the 
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the  right  of  purging  the  council,  to  avoid 
the  election  of  all  the  other  members,  and 
thereby  reduce  the  borough,  by  agreeing 
among  themfelves  not  to  exercife  their 
right,  within  the  time  beyond  which  it  is 
faid  that  it  cannot  be  legally  exercifed. 

If  the  election  of  all  the  magiflrates  and 
counfellors  had  been  void,  yet,  while  they 
were  defafto  pofTeiTedof  their  offices,  their 
election  of  a  delegate  is  valid,  for,  by  the 
law  of  Scotland,  the  acts  of  a  magiftrate 
are  good,  while  he  is  in  his  office,  although 
his  election  may  afterwards  be  determined 
to  have  been  illegal.  This  ,is  laid  down 
in  Macdowal's  Inftitutes,  vol.  i.  p.  406. 
It  was  fo  in  the  civil  law,  on  which  the 
Scotch  Jaw  is  in  a  great  meafure  found- 
ed  (C). 

The  counfel  for  the  petitioners,  in  re- 
ply, ftill  infifted,    That  the  fett  of  a  bo- 
rough  is  fp  binding,    that  the  departure 
from  it,  in  any  circumflances,  avoids  the 
whole  election,  and  they  cited  the  cafe  of  this 
very  borough  of   Jedburgh  in  the  Houfe 
1  of  Lords,  14  April,    1738,  to  prove   that 
4octi  ine ;     the   Marquis   of  Lothian  and 
H  h  4  others, 
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others,  appellants,   againft  John  Hafwell* 
and  others,  refpondents  (i). 

They  denied  that  the  ads  of  de  fattq 
magiftrates,  unlefs  they  be  merely  minif- 
terial,  are  good,  which  they  faid  the  elec- 
tion of  a  delegate  is  not.  They  faid, 
that  the  word  "  ordinarily"  in  the  fett, 
was  ufed  in  the  fenfe  of  "  ciiftomarily" 
/,  e.  according  to  the  cuftom  of  the  place. 

K?-  The  counfel  for  the  fitting  member 
denied  that  the  cafe  of  Jedburgh  in  1738 
authorized  the  inference  drawn  from  it,  or 
that  it  could  apply  in  any  refpect  to  the 
prefent  caufe. 

On  Monday,  the  8th  of  May,  the  Com- 
mittee, by  their  Chairman,  informed  the 
Houfe,  that  they  had  determined, 

That  the  fitting  member  was  duly  e- 
Jeaed(2). 

(i)  Qu<sre.  (2)  Votes,  p.  640. 
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NOTES 
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OAGE  424  (A).     The    perfon  who  drew  thefe 
petitions    feems   not   to  have   been  aware  that 
any  diftin&ion  had  ever  been  taken,  between  offices 
which    difqualify    from  fitting  in   Parliament^    and 
thofe  which  difqualify  from  being  elefted.    Videfupra, 
Cafe  of  Milborne  Port,  vol.  i.  p.  143.  Note  (H). 
P.  442  (B).   By  the  ftatute  of  20  Geo.  II.  cap. 
43.  all  (heriffihips,and  ftewartries,  of  diftri&s,  being 
parts  only  of  ihires  or  counties,  were  extinguifhed, 
and    their   jurifdi&ions    vefted    in    the    court   of 
fefllon,  §  i.  §  3.     All  other  fherifffhips  and  ftew- 
artries, not  extinguifhed,  and  pofTefled  by  fubjedts  in 
inheritance  or  for  life,  were  refumed,  and  annexed 
to  the  Crown,   §  4.     And  it  was  enacted  that  the 
Kingfhould  not  grant  thofe  offices  to  any  perfon  for 
a  longer  term  than  a  year,  §  5.     All  high  (heriffs 
and  ftewards   were  rendered  incapable  of  acting  as 
judges  within  their  fhires  or  ftewartries,  §  30.     By 
this  means  thofe  offices  became  merely   nominal  ; 
and,  although   the  King  ftill    has    the  power    of 
granting  them  for  the  term  of  a  year,    I  believe, 

fmce 
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fince  the  ftatute  pafled,  no  high  flieriff  or  (reward 
has  been  appointed  in  Scotland.  The  King  is,  as 
it  were,  high  fheriff  and  (reward  of  each  fhire  and 
ftewartry,  and  the  judicial  and  minifterial  fun$ions 
are  performed  by  the  depute  and  fubftitute. 

P.  471  (C).  Macdowal,  in  the  paflage  referred 
to,  quotes  no  authority  but  Viner  and  Juflinian, 
and  fecms  only  to  mean  to  ftate  what  the  law  of 
England  and  the  civil  law  hold,  concerning  the  a<5ls 
of  officers  de  fafto. 
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JBerlrotliick,  lite,  cafe  of,  in  1748,  373  to  375. 
•*2  Abercromky,  Ralph,  Efq.    fitting    member   in   the  cafe  of 

Clackmannan,  344.     Determined  to  be  duly  elc&ed,  358. 
Alms, 75,  77,78.  100  to  103,  105  to  109,  117,  119,  123, 126,  117, 
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Bedford,  CASE  of,  69  to  118.     Laft  determination  of  the  right  of 
ele&ion  there,  70.    Refolutionsof  the  Committee  explanatory 
thereof,  91,  123. 
Bedford's  charity,  fee  Charity. 
Bewdley,  cafe  of,  21  to  23,  32  to  35. 

Blake,  bir  Patrick,  petitioner  in  the  cafe  of  Sudbury,  130.     De- 
termined to  be  duly  ele&ed,  176. 
Boroughs  in  Scotland,  lift  of,  according  to  the  order  of  their  pre- 

fidcncy,  &  1 3  to  3 16.     Delegates  for,  <uide  Delegates. 
Befall,  cafe  of,  in  1628.  249,  290,  291. 

Bribery,  137,  138,  169  to  171,  174.,  175,  399  to  419,  458,  459. 
Bridport,  cafe  of,  in  1628.  257,  491,  29*.     In  1762.  293. 
Burgefs.  queition  if  neceflai  y  to  be  one  in  order  to  reprefent  a 
diftricl  of  Scotch  boroughs,  199  to  201,  £05  to  211.     Held  not 
to  be  necefTary,  212,  21 5?,  219. 

Burgefs,  or  Burgenjis,  fenfe  of  the  word  in  charters  and  returns,  13  3, 
Burge/es,  non-refldent,   queftion   whether  they  may  vote  in  Bed- 
ford, 71  to  8 1.     Determined   that  they  may,  91.     Honorary, 
queition  if  there  can  be  fuch  in  Bedford,  81  to  87.     Held  that 
there  may,  91,  92.     Petition  to  the  Houfe  of  Commons  againlfc 
the  creation  of  them  there,  125,  126.     Queftion  whether  they 
can   vote  in  Sudbury,  138,  139,  150  to  154.     Have  no  corpo- 
rate rights  in  Scotch  boroughs,  205. 
Burke,  William,  Efq.  petitioner  in  the  cafe  of  Haflemere,  318. 

Determined  not  duly  elefted,  341. 
Burrcll,  Sir  Merrick,  one  of  the  fitting  members  in  the  cafe  of 

Hafleraere,  318.     Determined  to  be  duly  elected,  742. 
£y£-#zo»9',criarity  fo  called  in  Cirencefter,  does  not  difqualify,  337, 

Campbell,  Daniel,  Efq.  petitioner  in  the  cafe  of  Lanerk,  366.  De- 
termined not  duly  elected,  388. 

Carmarthen,  Marquis  of,  one  of  the  fitting  members  in  the  cafe 
of  Hellefton,  2.  Determined  not  duly  elecled,  52.  Cafe  of, 
in  1770.  43,  51,65,  66. 

Certificate  men,  not  difqualified,  no,  nr. 

Charity,   Harpur's,  in   Bedford,  nature  of,  93  to  96.     Queftion. 

•  whether  it  difqualifies,  9*  to  no.  Determined  that  it  does 
pot,  no.  Bedjord^,  in  Aylefbury,  difqualifies,  104.  Nature 

of, 
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of.  127,  128.  KendricFs,  in  Reading,  .disqualifies,  if  received 
within  two  years,  105.  Ha-~wes's,  in  Bedford,  nature  of,  113- 
Does  riot  difqualify,  122.  Welborns,  in  Bedford,  nature  of, 
113.  Does  difqualify,  122.  Smitfcs,  in  Surrey,  queftion  if  it 
di'.qualifies,  331,  332,  337.  Vide  Rye-money. 

Charter  of  Helleiton,  of  27  Eliz.  and  16  Car.  I.  357.  New  one  in 
1774.  12.  to  15,  Report  of  the  Attorney  and  Sollicitor  Gene- 
ral concerning,  55  to  57.  Return  under  the  old  charter  de- 
termined to  be  the  legal  return,  52,  53. 

Chefler,  cafe  of,  in  1747-8.  151,  152.  Lafl  determination  of  the 
right  of  election  there,  152. 

Chippenham,  cafe  of,  in  1692.  414,  415. 

Cirexce/ler,ca('eof,  in  1624.  232.     Jn  1690.  337. 

Clackmannan  county,  CASE  of,  345  to  364. 

Clerk  of  the  Pipe,  in  Scotland,  not  dif  qualified  from  being  elected 
or  fitting  in  Parliament,  450. 

Ccfc/tejfer,  cafe  of  the  mayor  and  commonalty  of,  «i>.  Seaber,  15  to 
2.?>  37>  38,48,49,  58  The  King  againit  the  mayor  and  air 
tiermen  of,in  1774-  38,  5?  to  63.Ca(e  of,  in  1628.  249,  289,  290. 

Committee  for  Hafleinere,  adjourns  during  the  Eafter  holydays 
on  application  to,  and  leave  from,  the  Houfe,  341,  342. 

Commonalty,,  or  Communitas,  fenfe  of  the  word  in  charters  and  re- 
turns, 256,  277,  284,  293,  294. 

C'oote,  Sir  Eyre,  one  of  the  fitting  members  in  the  cafe  of  Poole, 
224.  Determined  to  be,  duly  elefted,  288. 

Corporation,  what,  30,  31.  Queftion  if  diflblvcd  by  thelofs  of  an 
integral  part,  20,  26,  30,  38,  39  to  43,  48,  49,  63  to  65. 

Corporators,  how,  and  what,  different  acts  and  privileges  are  done 
or  enjoyed  by,  57,  58. 

Coventry,  refolution  concerning  the  right  of  election  there,  99. 

Crefpigny,  Philip  Champion,  Eiq.  one  of  the  fitting  members  in 
the  caie  ot  Sudbury,  130.     Determined  not  duly  elected,  176. 
D. 

Da/Lwcod,  Kenry  Watkirt,  Efq.  petitioner  in  the  cafe  of  Wig- 
town,  iSo.  Determined  to  be  duly  elecled,  212. 

Delegates  lor  Scotch  boroughs,  method  of  electing  them,  18510 
189.  Their  powers,  186,  216.  Queftion  whether  a  delegate 
can  refign  and  another  be  chofen  in  his  place,  191  to  198,  201 
ro  205,'  212. 

Demiflion,  fee  Refignation. 

Defuetude,  107,  211. 

Disqualification,  by  offices  of  profit  under  the  Crown  created  fmce 
25  Och  1705.  367,  368. 

Drunu.u.'id,  Adan;,  Efq.  one  of  the  fitting  members  in  the  cafe 
of  St.  Ives,  390.  Determined  to  be  duly  elected,  398. 

Durham,  cafe  of,  24,  36,  37, 

E. 

F.JinBurg/1,  c.ife  of,  in  1711.  210,  211,  221. 

Eleflion  for  counties,  to  be  holden  at  the  place  where  ufual  for  4p 
years  paft,  194.  Queftion  concerning  the  common  law  right 
of,  in  boroughs,  231,  276.  See  Poll-eleSion. 

Erjkine,  James^Francis,  b^fq.  petitioner  ir>  the  cafe  of  Clackman-. 
'nan,  34-4.  Deteinvined  hot  duly  elected,  358". 
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Evidence,  queftionsof,  161  to  163, 172,  236,  237,  273,  274,  307  to 
31°.  3i5»  3l6»377>  382>  397>  398»  463- 

Exchequer,  court  of,  in  Scotland,  conltitution  of,  before  the  uni- 
on, 427,  428.  Article  in  the  treaty  of  union  concerning,  428. 

Extent,  old,  in  Scotland,  what,  360. 
F. 

Fonnereau,  Thomas,  Efq.  one  of  the  fitting  members  in  the 
cafe  of  Sudbury,  130.  Determined  not  duly  elected,  176. 

Fox,  Hon.  Charles  James,  petitioner  in  the  cafe  of  Poole,  224. 
Determined  not  duly  elefted,  288. 

Gilmour,  Sir  Alexander,  petitioner  in'  the  cafe  of  North  Berwick, 
421.  Determined  not  duly  elefttd,  474. 

H. 

fJaddingtofi,Scc,  cafe  of,  in  1771-  196  to  198,  204,  217,  218. 
Hanmer,   Sir  Walden,  petitioner  in   the  cafe  of  Sudbury,  130. 

Determined  to  be  duly  elected,  176. 

Ha/Jemere,CAS£of,  31910341.  Laft  determination  of  the  right 
of  election  there,  321.  Refolution  explanatory  thereof,  321, 
322. 

Hellejlon,  CASE  of,  3  to  66.     Right  of  election  there,  4. 
Hvniton,  cafe  of,  in  1715.    359. 
Honorary,  fee  Eurgeffes. 

Hojpital,  St.  John's,  brethren  of  in  Bedford,  not  difqtialified,  113. 
Howard,  John,  Efq.  petitioner  in  the  cafe  of  Bedford,   68.   De- 
termined not  duly  elefted,  124. 

I. 

Jedburgh,  &c.     See  North  Berwick,  Haddington. 
Inhabitants.     Queftion   whether  they  can   be  corporators,    3^4, 
278,  179,  284,  285,  296  to  299.     Inhabitants  houfeholders  reib- 
lution  of  the  Houfe  declaring  the  common  law  right  of  elec- 
tion to  be  in  them,  232. 

K. 

Ketty,  Henry,  Efq.  petitioner  in  the  cafe  of  Haflemere,  318.     De- 
termined not  duly  elecled,  342. 
King,  the,  <v.  Pitt,  400. 

.L. 

Lanerk,  county,  CASE  of,  367  to  388. 
London,  alms  if  received  within  two  years  difqualifies  there,  105, 

106. 

Longe,  Thomas,  cafe  of,  for  bribery,  in  1571.  402,  403. 
Ludlonv,  cafe  of,  in  1690.  36. 

M 

Maid/Jane,  cafe  of,  in  1742.  42,  43. 
Mauger,  Jofhua,  Efq.  one  of  the  iitiing  members  in  the  cafe  of 

Poole,  224.     Determined  to  be  duly  elecred,  288. 
Maitland,  Hon.  John,  fitting  member  in  the  cafe  of  North  Ber- 
wick, 422.     Determined  to  be  duly  elected,  472. 
Miller,  baron  of  the  Exchequer  in  bcotiand,  his  cafe  in  1727.446, 

449. 

Mine/iead,  cafe  of,  in  1728.  347. 

Mtlyneux,  Thomas  More,  Efq.  one  of  the  fitting  members  in 

the 
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the  cafe  of  Haflemere,  318.    Determined  to  be  duly  elecled, 
341. 

Mortimer,  Hans  Wintrop,  Efq.  petitioner  in  the  cafe  of  Shaftef- 
.bury,  302.    Determined  to  be  duly  ele&ed,  311. 

North  Berwick,  &c.  CASE  of,  423  to  474. 

Norton,  William,  Efq.  fitting  member  in  the  cafe  of  Wigtown, 

180.     Determined  not  duly  elefted,  212. 
N«rivich,  cafe  of,  in  1705.  177,  178. 

O. 

Oath  againft  bribery  to  be  taken  at  elections,  408. 
Occajlonal  freemen,  18,  46,  47,  50,  51,  87  to  91,  340,  341; 
Old  extent.     See  Extent. 
Order.     See  Standing  Order. 
Owen,  Francis,  Efq.  one  of  the  fitting  members  in  the  cafe  of 

Hellefton,  2.    Determined  not  duly  elected,  52. 

P. 

Paterfonand  others,  cafe  of,  againft  Alexander  and  others,  418. 
Pembroke/hire,  cafe  of,   194,  195,  216,  217. 
Pipe ,  clerk  of,  fee  Clerk. 
Pljmpton,  cafe  of,  in  1690.  23,  24,  35,  36,  43. 
Poll-eleflion,  in  Scotch  Boroughs,  205,  210,  221. 
Peole,  CASE  of,  22510229.     Queftion  concerning  the  right  of 

election  there,    225.     Determination  of   the   Committee    of 

elections  in  1689,  on  that  Aibjeft,   228.  Difagreed  to  by  the 

Houfe,  229.     Queftion  whether  fuch  difagreement  amounts  to 

a  determination  of  the  contrary,  229   to  231,   250,  251,  27^ 

272,284.     Cafe  of  Poole  in  1661.  271,294,195.    • 
Praed,  William,  Efq.  one  of  the  fitting  members  in  the  cafe  of 

St.  Ives;  390.     Determined  not  duly  elected,  398. 
Presidency ,  order  of,  in  diltricls  of  Scotch  boroughs,  186,  204. 

Q^ 
£>ualij\catlon  of  members  for  counties',  201.  for  boroughs,   ibidt 

.None  neceffary  in  members  for  the  univerfities,  208*    Origin 

and  nature  of  the  qualification  of  the  electors  and  elected  for 

counties  in  Scotland,    34910354. 
£%uo  ivarranto,  informations  in  the  nature  of.  Rule  of  the  King's 

.Bench,  concerning  them,  7,  32. 
K. 

Rateability,  and  Rates,   393  to  396,  399. 
Reading,  cafe  of,  in  1708.  105. 

Reeve,  <v.  Longe,  oblervation  on  the  cafe  of,  219,  220. 
Report,  fpecial,  concerning  Shaftefbury,  311,  314. 
Resignation  of  a  difqua-lifying  office,  queftion  concerning,  380  to 

388. 

Refolution,  annual,  againft  bribery,  419. 
Returning  Officer  of  Sudbury  reprimanded  by  the  Committee,  174 

10174.   Of  Norwich,  cafe  of,  in  1705.  177,  178.  who,  for  a  di f- 

trift  of  Scotch  boroughs,  190. 

Returns,  fingle.  Form  of  the  order  for  amending  them,  52. 
Rumbold,  Thomas,  Efq.  one  of  the  fitting  members   in  the  cafe 

of  Shaftefbury,  302.     Determined  not  duly  elected.,  311. 

S* 
Saltajb,  CASE  of,  in  1739.  44°>  441- 
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Saint  Ives,  CASE  of,  391,  to  398.  Laft  determination  of  the 
light  of  election  there,  391. 

Sett  of  a  royal  borough  in  Scotland,  what,  459,  460^ 

— of  Jedburgh,  460  to  46*. 

Sha/te/bury,  CASE  of,  303  10316.  JLaft  determination  of  the 
right  of  election  there,  304.  Special  report  of  the  Committee 
concerning  bribery  there,  311,  31-4.  Proceedings  in  the 
Houfe  thereupon,  311  to  314. 

Sheriff  Deputes,  in  Scotland,  difqualified,  443. 

Sheriff doms  and  Steivartries,  in  Scotland,  473,  474. 

Sparro-w,  Robert,  Efq.  one  of  the  fitting  members  in  the  cafe 
of  Bedford,  68.  Determined  not  duly  elected,  124 

Stamps,  enrollment  upon,  in  corporation  books,  queftion,  whe- 
ther neceflary.  evidence  of  freedom  in  a  borough,  154.  to 
170,  174,  175. 

Standing  Orders  of  22  Nov.  1717.  346,  349.  of  zi  Oft.  1678, 
againft  bribery,  404,  405. 

Statutes,  DireSory  or  Mandatory  t  193,  216,  221. 

— — cited  in  this  volume. 

i  Hen.  V.  cap.  i.  206. 

7  Parl.  Jac.  I.  of  Scotl.  cap.  101.  549. 

11  Parl.  Jac.  VI.  of  Scotl.  cap.  114.  350. 
i  Parl.  Car.  II.  in  Scotl.  cap.  35'.  350. 

3  Parl.  Car.  II.  in  Scotl.  cap.  2.   351,  351. 

5  Will,  and  Mar.  cap.  21.  156. 
7  Will.  III.  cap.  4.  405  to  407. 

7  and  8  Will.  III.  cap,  25.   §  3.  194.  §  7.  326  to  329, 
33*  to  3  3  5. 

8  and  9  Will.  III.  cap.  20.  §  12.  157. 

9  and  10  Will.  III.  cap.  25.  157. 

10  and  ii  Will  III.  cap.  16.  219. 

12  and  13  Will.  III.  cap.  *.  434,  447. 

4  Anne,  cap.  8.  434,  447. 

Sc.  Aa.  5  Feb.  1707-8.   184,  185,  187. 

6  Anne,  cap.  6.  §  5.  186,  209. 

6  Anne,  cap.  7.  §  25.  368,  386,  426,  434. 
6  Anne,  cap.  26.  429  to  432. 
9  Anne,  cap.  5.  §  i.  201,  349. 

9  Anne, cap.  20.  ^  4.  6. 

10  Anne,  cap.  23.  333. 

11  Geo.  I.  cap.  4.  41,  65,  204,  465. 

a  Geo.  II.  cap.  24.  106,  407  to  410.  §  f .  451,  453,  456.    ' 
•      7  Geo.  II.  cap.  16.  §  5.  187,  188,  192,  200,  446.  §  7.  454, 
455- 

9  Geo.  II.  cap.  38.  410. 

16  Geo.  II.  cap.  ii.  §  28.  187.  §  TO.  190,  197.  §  jo.  35!. 

§  4-  353.  354>  363,  364-  §  *4-  3$5»  3S<5.  4'°. 
so  Geo.  If.  cap.  43.  442,  473,  474. 
*i  Geo.  II.  cap.  19.  §  n.  443. 

3  Geo.  III.  cap.  15.  §  i.  18,  27,  28,  46,  50,.  51,  88  to  90. 
5  Geo.  III.  cap.  46.  §i,  2.  158  to  163. 

10  Geo.  III.  cap.  41.  314. 
J4  Geo.  III.  cap.  58.  206. 
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Statutes  cited  in  this  volume. 

itGtolll.  cap.  8i.§2.  *04,«<9v§».  354. 
15  Geo.  IlT.  cap.  36,  3  1 4,  316. 
Stephens,  Samuel,  Efq.  petitioner  in  the  cafe  of  St.  Ives,  390.  DfiJ 

termined  not  duly  elected,  398. 
Stockbrijge,  cafe  of,  in  1689.  464. 
Stuart,  Andrew,  Efq.  fitting  member  ift  the  cafe  of  Lanerk, 

366.     Determined  to  be  duly  elected,  388. 
Sudbury,  CASE  of,   131  to  178.     Laft  determination  of  the  right 

of  election  there,  131.    Cafe  of  in  1702;  and  in  1703.    13$ 

to  136. 

Sul/ton,  v.  Norton j  cafe  of,  416. 
Superiority  in  Scotland,  what,  3-59,  366: 
Sykes,  Francis,  Efq.  one  of  the  fitting  members  in  the  cafe  of 

Shaftefbury,  302.     Determined  not  duly  elected,  311. 

Thetford,  cafe  of,  in  1699.  411,  412. 

Ti'verton,  cafe  of,  40,  41,  50.     Report  of  Sir  Philip  Yorke,  and 

Sir  Clement  Wearg,  concerning  63  to  65. 
Treating.     See  the  Cafe  of  Thetford. 

Univerfity,  members  for,. termed  burge/es,  208,  zaj.  Se€  Quali- 
fication. 

V. 
Valued  Rent  in  Scotland,  what,  360,   361. 

Wake,  Sir  William,  one  of  the  fitting  members  in  the  cafe  cf 

Bedford,  68.     Determined  to  be  duly  elected,  124. 
Wallitigfordy  laft  determination  of  the  right  of  election  there, 

Warwick,  cafe  of,  in  1628.  257,  493.     In  1723.     294. 

Wejlbury,  mayor  of,  his  cafe  for  bribery,  in  1571.   40*,  403. 

Weymouth  and  Melcombe  Regis.  Refolution  of  1714,  concerning 
the  right  of  election  there,  3*8.  Obfervations  upon  it,  334. 

Wheatly,  Thomasj  his  gift  not  a  difqualification  in  Coventry,  99. 

Whitbread,  Samuel,  Efq.  petitioner  in  the  cafe  of  Bedford,  68. 
Determined  to  be  duly  elected,  124. 

Whitchurcht  laft  determination  of  the  right  of  election  there, 
317,  3*8.  Obfervation  upon  it,  334. 

White,  Sir  Thomas,  his  gift  not  a  difqualification  in  Coventry,  99. 

Wigtown,  &c.  CASE  of,  181  to  *zi. 

Willes,  <v.  Harris,  cafe  of,  at  the  affizes  in  Cornwall,  in  1774. 
273,  274,  295,  296. 

Williams,  John,  petitioner  in  the  cafe  of  Poole,  214.  Deter- 
mined not  duly  elected,  288. 

Worcefter,  cafe  of,  in  1747-8.  152,  153.  Laft  determination  of 
the  right  of  election  there,  153. 

Torke,  Philip,  Efq.  petitioner  in  the  cafe  of  Hellefton,  2.     De- 
termined to  be  duly  elected,  52. 
Young,  and  others,  i\  Johnfon  and  others,  cafe  of,  356* 
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